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Development Charges and Claims on the £300 million 

A CENTRAL LAND BOARD leaflet, dated 20th November, 
after noting the proposal in the new Town and Country 
Planning Bill that no development charge shall be payable 
on development started on or after 18th November, 1952, 
except where it has been included in a determination of 
development charge or an application for determination with 
other development begun before that date, states that the 
Government has requested the Board to suspend the assess- 
ment and collection of development charge in respect of 
development that will not be liable to charge under the 
terms of the Bill, and that the Board has decided to give, 
in cases covered by the Bill, consent in writing to proceed 
with development without prior determination or satisfaction 
of development charge. It is also pointed out that claims 
on the £300m. already determined should be preserved. 
The assessment and determination of claims still outstanding 
will, it is stated, be finished by the Board. The leaflet is 
available at the Board’s offices and the offices of local 
authorities. 

Criticism of the White Paper 

First impressions of the recent White Paper on develop- 
ment values «nd development charges from the high authority 
of Sir MALcoLM TRuUSTRAM EvE, Q.C., appeared in a letter 
from him to The Times of 26th November, 1952. It was 
now probably too late, he wrote, to cure the evils of the 
development charge by methods he thought sufficient in 
1949. He congratulated the Minister on his bold tackling of 
a difficult problem. While holding that the scheme could be 
made to work, he asked that the Chancellor would see to it 
that some elements of betterment were taxed, either locally 
or centrally. He also welcomed the abolition of the £300m. 
fund, but thought that in three respects the Minister was 
proposing to do the right thing in the wrong way. The first 
respect was that only a person with an admitted claim on 
the £300m. fund, with a few special exceptions, was to receive 
compensation for planning restrictions. If 1947 development 
values were to be the yardstick, the right to compensation 
should depend, not on an admitted claim, but on actual proof 
that development value did exist in 1947. The second matter 
for criticism was that it was intended to have a free market in 
private sales, but to compensate for compulsory purchase 
by adding current market value for existing use and the 1947 
value of the admitted claim. No artificial valuations, 
Sir Malcolm wrote, had ever succeeded and they never would. 
He gave as examples Lloyd George’s prairie valuations of 
1909-10, the ‘‘ March, 1939, ceiling,’’ the ‘‘ 1939 values ”’ and 
their escalations. His third criticism was that, except for 
“straightforward ’’ cases, hardly a_ single principle of 
unscrambling had been enumerated. It was the tens of 
thousands of cases which were not straightforward which 
led him to doubt whether the whole scheme could be repealed, 
but he hoped that he was wrong. If the theorists were 
allowed again to work out “tidy formule,” another 
unscrambling would be needed in a few years’ time and some 
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people would get money to which in equity they were not 
entitled. Sir Malcolm’s solution was to let the Central Land 
Board and, on appeal, the Lands Tribunal, work out each case 
on principles laid down in general terms. 


The Non-Contentious Probate (No. 2) Rules, 1952 

CONSEQUENT on the passing of the Intestates’ Estates Act, 
1952, the Non-Contentious Probate (No. 2) Rules, 1952 
(S.I. 1952 No. 2048 (L. 13)) were made on 26th November to 
come into operation on Ist January, 1953. They introduce 
a new rule to stand as r. 125 in the Principle Registry Rules 
and as r. 118 in the District Registry Rules. The rule 
provides that where a sole personal representative of the 
estate of an intestate is entitled as a surviving spouse to elect 
under s. 47A of the Administration of Estates Act, 1925 
(introduced into that Act by the 1952 Act) to have his life 
interest in the residuary estate redeemed, written notice of 
the election may be given in Form 34, appended to the rules, 
either in the Principal Probate Registry or in the District 
Probate Registry from which representation issued; the 
notice must be filed in duplicate when representation issued 
from a District Probate Registry. Notices filed under the 
rule are to be noted on the grant and record and are to be 
available to public inspection, 


Marriage and Divorce 

At the close of the public sittings of the Royal Commission 
on Marriage and Divorce, on the 27th November, Lorp 
Morton OF HENRYTON, the chairman, said that more than 
2,000 letters had been received from private individuals 
telling of their own experiences and seeking a report either 
for or against some particular proposal for alteration in the 
law. There had also been more than 250 memoranda from 
bodies and individuals in the United Kingdom, ranging in 
length up to 200 pages. In addition to certain information 
supplied by Government departments in the United Kingdom 
a great deal of information was being collected from countries 
all over the world as to the laws in force there. It was 
impossible to foretell how long it would take to issue a report. 
Among those who gave evidence during the previous week 
were Sir THOMAS BARNEs, the Queen’s Proctor, who thought 
that divorce by consent would be wrong and the six weeks 
between decree nist and decree absolute should be increased 
to three months to enable his department to have more 
time for inquiry, the Society of Stipendiary Magistrates, 
Mr. E. R. Guest, Mr. J. F. Davis (both metropolitan police 
magistrates), the National Federation of Business and 
Professional Women’s Clubs, the National Women’s Citizens 
Association, Lorp St. DAvips and Mr. A. J. CHISLETT, Clerk 
to the Wellington Justices. Mr. Chislett gave an analysis 
of the last 100 maintenance orders made at his court. The 
causes of breakdown in those cases were : another woman, 42 ; 
incompatibility, 36; money troubles, 5; sex troubles, 3 ; 
excessive drink, 3; gambling, 2; nagging wife, 1. In eight 
cases the causes were unknown. 


Historic Buildings and Restrictive Covenants 

THE safeguarding of historic buildings by means of 
covenants was one of the topics dealt with by Mr. RoBBin 
FEDDEN in an address on 22nd November at the annual 
meeting of the York Georgian Society. Mr. Fedden, who is 
secretary of the Historic Buildings Committee of the National 
Trust, claimed that the covenant, which involves no change 
of ownership, is within its limitations a valuable method of 
preservation and is not so well known as it might be. The 
usual covenant is not to alter features such as a facade, 
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staircase or plaster ceiling without the consent of the Trust, 
which has been given powers under the National Trust Act, 
1937, to enforce such covenants. The covenants continue to 
apply to the house, Mr. Fedden said, whoever may be thie 
owner, and the benefit of the Trust’s experience in the case 
of old buildings is thus made available to owners. The 
covenants, however, cannot stop owners from letting a 
building fall down, they do not oblige owners to provide 
public access, and they do not appreciably lessen the market 
value of properties, according to Mr. Fedden. He concluded : 
‘If those who are forced to part with such buildings would 
only make use of covenants, a device involving so little 
trouble, they would be doing a great service to the country 
and to architecture.” 


Civil Service Figures 

l'1GuRES given in a White Paper issued on 18th November 
(‘‘ Staffs Employed in Government Departments,’’ Cmd. 8691, 
price 3d.) show that the number of non-industrial civil 
servants employed in Government departments was reduced 
by 4,343 between Ist July and 1st October, making a total 
reduction in the first nine months of this year of 14,748. The 
total of 673,687 on 1st October was the lowest for ten years. 
In July, 1948, there were 715,300 civil servants. <A year 
later the number had decreased by 17,900, and the following 
year by another 17,900. By Ist January, 1951, the total 
had been reduced to 675,100, but the number in the service 
and supply departments had begun to rise. Between 
Ist January, 1951, and Ist January this year the number 
of civil servants rose by 13,300, of which 12,100 were accounted 
for by increases in the service and supply departments. These 
departments continued to increase until April, but had begun 
to reduce by July. The civil departments have been reduced 
by 15,984 in the past twelve months, or rather more than 
5 per cent. of the total. 


Gold Teeth as Assets 


A DEBTOR recently included among the assets listed in 
his statement of affairs an item in respect of his gold teeth. 
Although this offer of voluntary self-sacrifice is unusual, 
there is nothing to prevent a debtor who is anxious to pay 
his debts from sefling the hair on his head if he can find a 
market for it. His trustee, although standing in his shoes, 
has no right to the debtor’s hair and the same principle 
applies to gold or any other kind of teeth, whether fixtures 
or fittings. It is repugnant to English law to carve up the 
debtor’s person, as it were, for the benefit of his creditors. 
For example, a claim for damages for personal injuries, or 
for personal annoyance by trespass or for slander does not 
pass to the trustee in bankruptcy (Ex parte Vine (1878), 
8 Ch. D. 364; Rose v. Buckett [1901] 2 K.B. 449). In 
addition to this ground there is the further fact that teeth 
might be said to be “ necessary wearing apparel’’ within 
s. 38 (2) of the Bankruptcy Act, 1914, or even, in the case 
of certain trades, such as that of all-in wrestler or acrobat, 
‘ tools of his trade ’’ within the same subsection. Spectacles, 
which may nowadays, when made for ladies, be decorated 
with precious stones, perhaps fall into the same category. 
Bankruptcy law is not entirely heartless, although some 
text-book writers occasionally express propositions somewhat 
frigidly, as, for example, the statement in one of the books 
that ‘‘ maintenance includes the cost of burying a dead 
bankrupt.”’ If gold teeth are the property of the trustees 
that statement would need to be qualified by the words, 
‘minus the proceeds of the sale of his gold teeth.”’ 
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THE DEFAMATION ACT, 1952—I 


The Defamation Act, 1952, came into force on 30th November. 


SECTIONS 1, 2 AND 3 

THE distinction between libel and slander, as has been 
widely recognised, is a product of history and not an issue of 
logic. There has been a considerable volume of legal opinion 
in favour of the assimilation of the law of libel and slander, 
and as long ago as 1843 the abolition of the distinction was 
advocated by Parliamentary Committee, but it has survived 
all the juristic onslaughts. The present Act does not seek to 
bring to an end all anomalies arising from the distinction our 
law makes between written and oral defamation. This could 
only be done by accepting the complete assimilation of the 
law of libel and slander, which would mean that the most 
trivial slurs cast upon people in ordinary conversation would 
become actionable. The Act, however, does redefine and 
widely extend the hitherto somewhat nebulous frontier of 
slanders affecting persons in their trade, profession or calling, 
thereby making the law more certain in its application and 
less arbitrary in its effect. In so far as slanders have been 
treated more leniently than libels, on the assumption that the 
former are limited to the range of the human voice, the Act 
takes account of the fact that this assumption has been 
destroyed by the invention of wireless and television. 

The Act makes important alterations in the law affecting 
actions on the case. There can be no doubt that the rarity 
in the past of this action for injurious falsehood was due to 
the need in all cases of furnishing proof of special damage. 
The Act brings the law relating to actions on the case more 
into line with the general law of defamation, by abolishing 
the need to prove special damage in all cases where the words 
complained of are in permanent form, and also by treating 
them, when they are oral, in a manner analogous to the 
distinction between libel and slander after the amendments 
made by the Act. 


BROADCAST STATEMENTS (SECTION 1) 


Section 1 provides that for libel and slander purposes the 
broadcasting of words by wireless telegraphy shall be treated 
as publication in permanent form: read in conjunction with 
the interpretation section (s. 16), it makes the transmission 
for general reception by wireless or television of any defama- 
tory matter actionable as libel. Those persons defamed on 
wireless programmes, like those portrayed on cinema films, 
which were held by the Court of Appeal in 1934 to be a 
permanent form of publication, have a right of action without 
proof of special damage. At the present time this section is 
likely to concern only the B.B.C. It does not apply to 
broadcasts between private persons, even though they can be 
intercepted by members of the public. Thus, messages passing 
between police cars, or radio taxis, or between troops on 
exercise would not be within the provisions of the section. 


SLANDER AFFECTING OFFICIAL, PROFESSIONAL OR BUSINESS 
REPUTATION (SECTION 2) 


Section 2 provides that in an action for slander in respect 
of words calculated to damage the plaintiff in his office, 
profession or trade, etc., it shall not be necessary to prove 
special damage, whether or not the words are spoken of the 
plaintiff in the way of his office, etc. 

Before the passing of the Act, by far the most important 
category of slanders actionable per se was that covering 
words spoken of the plaintiff in the way of his office, profession 
or trade and naturally tending to injure or prejudice his 
reputation therein. Hence it was possible to publish much 


injurious slander naturally tending to injure a man’s reputation 
in his calling without the victim having any means of redress. 
Moreover, it was difficult to decide with certainty whether or 
not words would be held to be spoken of a man in the way 
of his profession. In the case of Hopwood v. Muirson (1945 
K.B. 313; 89 Sox. J. 224, the plaintiff, a solicitor, gave a 
reference to a friend who wished to rent a house. The friend 
was told: “ You have got a reference from that pimp H. 
It is quite worthless. His very calling as a solicitor makes 
him write whatever suits his clients best. Damn it, he 
would sue his grandmother for 7s. 6d.” The Court of Appeal 
held that these words were not actionable per se because they 
were not spoken of the plaintiff in the way of his profession. 
They were a “slander upon the solicitor as a man and not 
upon the man as a solicitor.” 

The effect of the section is that in future it will not be 
necessary to prove that the defamatory words were spoken 
of the plaintiff in the way of his profession in order that they 
shall be actionable per se. It will be sufficient to prove 
that they naturally tend to injure or prejudice the reputation 
of the plaintiff in his calling. 


It is a question of law for the judge whether the words are 
capable of injuring a plaintiff in his office, profession or 
calling. It will be a question of fact for the jury whether 
the words are such as do in fact disparage the plaintiff in 
his office, profession or calling. 


Removal of the requirement that the words must be 
spoken of a man in the way of his office, profession or calling 
does not in any way weaken the requirement that the words 
must be such as naturally tend to injure the plaintiff in his 
calling. The defamatory words need not relate directly to 
the plaintiff’s occupation but they must allege the want of 
a virtue specially requisite in the plaintiff's calling. Words 
charging a doctor with adultery would be actionable fer se 
because such a charge, if believed, would in the ordinary 
course of things be likely to injure him in his profession. 
The same allegation made of a bricklayer would not be 
actionable per se even though the plaint#f proved that, in 
the particular circumstances of his case, the charge caused 
him damage in his employment. 


SLANDER OF TITLE, ETC. (SECTION 3) 


Section 3 amends the law relating to actions on the cases 
known variously as “ trade libel,’”’ “‘ slander of goods "’ and 
‘slander of title.’ These actions in respect of injurious 
falsehoods, where a false and malicious statement about a 
person, his property or business causes damage to his material 
interests, were defined by Bowen, L.J., in Ratcliffe v. Evans 
[1892] 2 0.B. 524 as “‘ actions for written or oral falsehoods, 
not actionable fer se or even defamatory, where they are 
maliciously published and are calculated in the ordinary course 
of things to produce, and do produce, actual damage.” 


Section 3 provides that in these actions it shall not be 
necessary to prove special damage if the words are calculated 
(a) to cause pecuniary damage to the plaintiff and are published 
in permanent form, including a broadcast, or (4) to cause 
pecuniary damage in respect of his office, profession or 
trade, etc. Prior to the passing of the Act, the law made no 
distinction between written and spoken words in these 
actions and special damage had to be proved whether the 
words complained of were written or oral. The section 
removes the necessity for proving special damage in these 
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cases, where the words complained of were published in 
permanent form. 

The effect of the section upon these actions in respect of 
spoken words is to create a distinction which is analagous to 
that existing between libel and slander. Where the spoken 
words are calculated to cause pecuniary damage to the 
plaintiff in his office, profession or calling, they are actionable 
without proof of special damage. In other cases of spoken 
words, the need for proof of special damage continues. 


UNINTENTIONAL DEFAMATION (SECTION 4) 


Before the present Act it was no defence to an action for 
libel or slander to show the absence of any intention to defame. 
The most unlikely coincidence or unfortunate mistake might 
result in the publication of what turned out to be defamatory 
words ; and however innocently those words were published 
in relation to the plaintiff, that could not lift from the 
publishers’ shoulders the liability for their meaning according 
to the common understanding of them. Nor, though it might 
lighten the retribution, could his subsequent apology absolve 
the fault. Section 4 seeks to alter this position and it therefore 
creates legal machinery whereby in certain cases the unintend- 
ing and penitent defamer who is ready to make prompt 
amends may escape further liability. The section applies to 
both libel and slander. 


The offer of amends 

This offer of amends must fulfil various conditions laid down 
in the section. It need not be in writing but it will be obvious 
that elementary prudence makes some record of the exact 
terms of the offer desirable. For one thing, in making his 
offer of amends, the defamer must show quite clearly that 
he intends it to fall within the scope of the section (subs. (2)). 
With it he must supply an affidavit setting out the facts 
that prove his innocence (7).). The affidavit may be of much 
importance in the later stages should the issue proceed to trial, 
and it should therefore be drafted with the greatest care to 
include every relevant point. It is presumably on the facts 
as alleged in this affidavit that the victim of the publication 
will make up his mind whether or not to accept the offer, 
and he must be given a fair chance to choose his most 
advantageous course. 

There must, in every case, be an offer to publish or join in 
publishing both a suitable correction of the offensive matter 
and a sufficient apology for it to the aggrieved party 
(subs. (3) (a)). There is also a further provision that where 
the person who makes the offer has distributed copies of 
documents in which the offensive words occur or knew that 
such copies were being distributed, he must offer to take such 
steps as are reasonably practicable to inform the recipients 
that the words are said to be defamatory of the aggrieved 
party (subs. (3) (4)). It may be suggested that the intention 
of the Legislature was to limit this duty to cases of distribution” 
for resale. It is the opinion of the writer, however, that this 
provision applies to all distribution of written matter, even 
to an issue of, say, an evening newspaper. 

It is, of course, limited in operation by the word 
“reasonably.”” As a result, it is difficult to conceive of 
circumstances in which the provision will have more than a 
declaratory effect. The offer of amends under the section in 


any case must contain an offer to publish a suitable correction 
and apology, and the plaintiff would insist, and if necessary 
the court would order, that the publication should be such as 
would reasonably be expected to bring to the notice of the 
persons to whom copies of the offending document had been 
distributed not only that the words were defamatory of the 
plaintiff, but that they were unjustifiably so. 


SOLICITORS’ 


JOURNAL December 6, 1952 


It would seem that the provision was inserted so as to ensure 
that the publisher should not avail himself of a defence under 
the section, whilst leaving wholesalers and retailers to whom he 
had supplied the offending matter free to continue its 
publication as “ innocent disseminators.’’ It must be assumed 
that the victim or the judge could not be oblivious to such a 
possibility in deciding what was a suitable manner for the 
publication of the correction and apology. Moreover, the 
section can never be a defence to a publisher in respect of a 
publication after he has been made aware of the fact that it is 
defamatory of the plaintiff. Thus the publisher of a book 
who distributed copies to a bookseller innocently within the 
meaning of the section, and after he was informed of its 
libellous nature failed to notify the bookseller, would be in 
any event liable for the publication which would occur when 
the bookseller subsequently sold the book. He has done 
nothing to relieve himself of his liability under the general law 
in respect of such a publication, and as he cannot contend that 
that publication was “ innocent,” there would be no defence 
available to him under the section. 


Where the offer is accepted 

Once the offer of amends is made and accepted, the 
aggrieved party is henceforth barred from commencing or 
continuing an action in respect of the same publication against 
the person whose offer he has accepted (subs. (1) (a)). Of 
course, this in no way prevents his proceeding against other 
persons who were jointly responsible with the person who has 
offered amends, but who do not themselves offer amends. 

When the offer of amends has been accepted, it by no 
means follows, however, that the parties will reach agreement 
on the measures proper to carry the offer into effect. If, 
indeed, they do agree, the whole matter is withdrawn from 
the regimen of legal procedure, although the issue of costs 
may still arise. Where, however, the parties cannot agree, 
the High Court is given statutory power to deal with disputes 
(subs. (4) (a)). Either party may apply to the court, which 
will then decide what are the proper steps to be taken. The 
judge will have power to settle in detail the wording of the 
apology and the method of its publication and circulation, 
in accordance with the circumstances of the case. If the 
defamation in question be a newspaper libel, an apology 
given similar prominence in the same journal may well suffice, 
and the judge will have power to dictate its text, typography 
and position. In the case of a member of, say, the Stock 
Exchange or Lloyd’s, it might be proper to order circulation 
of the apology to all members. In all such matters the order 
of the court is final and is not subject to appeal. 

Where an offer is accepted there may, therefore, still be 
legal proceedings ; and of course, in any event, legal consul- 
tation and the issue of a writ will often precede the making 
of the offer. It would hardly be fair that the aggrieved party 
should be required to bear the burden, by no means light, 
of his own legal costs in either case. Subsection (4) (5) gives 
the court the further power to order the payment, in these 
cases, both of costs and of reasonable expenses; and to 
prevent the victim’s being out of pocket, costs may be ordered 
on an indemnity basis. The court has, indeed, under subs. (4), 
still wider powers to reimburse the aggrieved party, for on 
his application the payment of reasonable expenses incurred 
as a result of the offensive publication may be ordered, 
although there have never been any proceedings at all. Such 
reasonable expenses might be, for instance, the cost of sending 
telegrams to clients or customers refuting some defamatory 
charge. These expenses, it should be noticed, are a legal 
novelty introduced for the first time by the present Act and 
are quite distinct from special damage of the traditional kind. 
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Where the offer is not accepted 

It may happen that an offer of amends is tendered in the 
correct form with the necessary affidavit and is not accepted, 
and that instead the aggrieved party pursues an action for 
libel or slander against the person who made it. In that case 
the party who has made the offer may raise that offer in his 
own defence (subs. (1) (4)). To succeed, however, he must 
first satisfy the various requirements of the section. He must 
show that as soon as he heard of the alleged defamatory 
effects of his words, he lost no time in making his offer, and 
that he has kept that offer open. If he is not the author of 
the words he must prove that the words were written by the 
author without malice (subs. (6)). And, of course, he must 
prove. the innocence of the publication. Innocence in the 
present Act is a term of art and is carefully defined by 
subs. (5). It is not to be understood in its common meaning : 
moral blamelessness is not the criterion, and misinformation 
by a source of the most impeccable repute is no excuse. 
Subsection (5) lays down two categories, and only two, of 
innocent defamation. 

The first category is that of words not intended to refer 
to the plaintiff (subs. (5) (@)). This breaks up into two types 
of case :— 

(i) Factitious characters.—Cases where statements are 
intended to refer to a wholly fictitious character, but which 
in fact are taken to refer to some real person. For example : 
“Whist! There is Artemus Jones with a woman who is 
not his wife but must be—you know—the other thing! ”’ 
Here ‘‘ Artemus Jones,”’ though intended to be a fictitious 
character, happened in fact to be the name of a practising 
barrister who successfully claimed that the words were 
taken by reasonable people to refer to him, and 
recovered substantial damages (Hulton (E.) & Co. v. Jones 
[1910] A.C. 20). i 
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(ul) Mistaken identity.—Into this class come statements 
intended to refer to one real person, but which in fact are 
taken as referring to another. For example: ‘“ Harold 
Newstead, thirty-year-old Camberwell man, who was gaoled 
for nine months, liked having two wives at a time.”’ Here 
there were two persons named Harold Newstead living at 
Camberwell, one of whom was convicted of bigamy. The 
Court of Appeal ruled that in those circumstances the 
innocent Harold Newstead might maintain an action 
(Newstead v. London Express Newspapers (1940) 1 K.B. 377). 
The second category of innocent defamation consists of 

words not defamatory on the face of them where the publisher 
intended to refer to a real person but where, owing to facts 
unknown to the author or the publisher, the words bore a 
meaning defamatory either of the person intended to be 
referred to, or of some other person. For example, the caption 
under a newspaper photograph read: ‘‘ Mr. Cassidy the race- 
horse owner, and Miss X, whose engagement has _ been 
announced.’ Here the newspaper relied on information given 
by Mr. Cassidy himself. In fact, Mr. Cassidy was already 
married to the plaintiff, who successfully claimed that the 
caption bore an innuendo defamatory of her (Cassidy v. Daily 
Mirror Newspapers, Ltd. [1929| 2 K.B. 331). 

Having proved his “ innocence,” the publisher must in 
all cases prove that he exercised all reasonable care in 
relation to the publication. Thus, in the case of a fictional 
character, all reasonable steps must be taken to ensure that 
this is not taken to be representative of a real person. 
Equally, if through carelessness in giving sufficient particulars 
to pin a charge on to the person against whom it was 
intended, the words are taken as being defamatory of another, 
the defence under the section would fail. Again, the 
publisher of ex facie innocent words must prove that his 
ignorance of their defamatory nature was not due to negligence 


on his part. HaroLp LEVER 


TOWN AND COUNTRY PLANNING: FINANCIAL 
PROVISIONS—II 


In the last part of this article it was shown that there were 
at least three limitations on the right of an owner of land to 
obtain compensation for loss arising from the refusal of the 
local planning authority to grant permission for the develop- 
ment of his land or the imposition of conditions on the grant 
of permission. These three limitations were: 

(1) There must have been a claim on the old £300m. fund. 


(2) The owner of the land must be the holder of the right 
to receive a payment on the claim, either because he was 
the original claimant or because the right has passed to him 
by assignment or operation of law. 


(3) The admitted amount of the claim, based on values 
current immediately before the 7th January, 1947, is to 
set the upper limit of the amount of compensation. 

From a perusal of the White Paper it appears that the 
Government intend to impose three other limitations, 
namely :— 


(4) No compensation is to be paid in respect of restrictions 
based on the principle of good neighbourliness (White 
Paper, para. 35). 

(5) No compensation will be paid where the owner has 
no intention or desire to develop his land at the time 
when the planning restriction is imposed (White Paper, 
para. 113). 


(6) No compensation is to be paid when planning 
permission is refused solely on the grounds*that development 
would be premature (White Paper, para. 43). 

There can be no legitimate complaint about the fifth 
limitation. It is only reasonable that compensation should 
be excluded in the-case of an unreal or fictitious loss: The 
only difficulty arises in deciding what the real intentions of 
the owner are, but the Government have in mind that, as 
a deterrent to unreal or fictitious claims, an option to purchase 
the land concerned might be given either to the Minister or 
to a local authority. The other two limitations are more 
serious and merit further examination. 


The reference to good neighbourliness brings to mind the 
law of nuisance and the old maxim, “ sic ulere tuo ut aliennm non 
ledas.”” Obviously, it is reasonable to exclude compensation 
when planning permission is refused for development which 
would be a nuisance to the neighbourhood. The exclusion 
contemplated by the White Paper, however, goes far beyond 
this, for it mentions that on this principle, i.e., the principle 
of good neighbourliness, compensation “ will not in general 
be payable for refusal to allow a change in the use of a 
building, or refusal to allow a particular type of building, 
or for restrictions on the size of a building ; nor for refusal 
to permit development which would place an undue burden 
on the community (e.g., in the provision of services) or which 
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would endanger public health or safety. These are only 
examples and the precise extent of the exclusions remains to 
be worked out.” 

The White Paper refers to the Town and Country Planning 
Act, 1932, as a precedent for the exclusion of compensation 
in cases of good neighbourliness. It is apparent that the 
specific examples given are based largely on the cases set 
out in s. 19 of that Act. 

The exclusion of compensation where permission is refused 
for a change of use is particularly important. To take an 
example, a dwelling-house situate near a town centre will 
normally sell at a higher price for conversion to office or shop 
premises than for future use simply as a dwelling and, 
generally, development charge has been payable for such a 
change of use. Many claims on the £300m. fund must have 
been based largely on the loss of the development value 
arising simply on such a change of use. Yet under the new 
scheme compensation is not to be paid. Clearly, therefore, 
the fact that there is an admitted claim on the £300m. fund 
cannot be taken as any guarantee that compensation 
will be forthcoming if planning permission for the change 
is refused. 

Section 19 of the 1932 Act included two cases of particular 
interest in whichscompensation could be excluded, namely, 
the case of a provision in a scheme limiting the number of 
buildings and the case of a provision prohibiting or restricting 
building operations pending the coming into operation of a 
general development order (not to be confused with the 
similarly named orders under the 1947 Act). It was by the 
use of these provisions that local authorities hoped to prevent 
or postpone building operations near towns and _ villages 
without the payment of compensation. A limitation in the 
number of buildings to one building in every five acres is 
clearly a deterrent. By the use of the general development 
order provision building could be prevented on land if other 
suitable alternative land, e.g., nearer the centre of the town 
or village, was available. It is true that the 1932 Act 
contained numerous limitations on the exclusion of compensa- 
tion in these and the other cases. Nevertheless, if the 
Government contemplate the use of similar devices to limit 
the amount of compensation which they will have to pay out 
under the new scheme, and no doubt there will be considerable 
pressure from the Treasury to reduce as far as possible the 
amount of compensation to be paid, many owners who are 
refused planning permission are likely to be disappointed at 
the amount of compensation they will receive. 

The sixth limitation mentioned above relates to cases 
where planning permission is refused solely on the grounds 
that development would be premature. The sentence from 
which this wording is taken occurs in the paragraph of the 
White Paper which deals with limitation (5), concerning cases 
where the owner has no present intention to develop. An 
application for development may be premature in one of 
two ways, namely: (1) because the owner has no present 
intention to develop, or (2) because other land more suitable 
for immediate development than the land the subject of the 
application is available. The wording of the relevant para. 43 
in the White Paper is somewhat confused, but it appears to 
the writer to be intended to exclude compensation in both 
cases of prematurity, and, accordingly, limitations (5) and (6) 
have been set out separately in this article. 

A precedent for the exclusion of a claim for compensation 
where an application for permission to build is premature 
may be found in proviso (a) to s. 9 (1) of the Restriction of 
Ribbon Development Act, 1935. Another device is the 
general development order procedure under the 1932 Act, 
referred to above. 
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Again, it is probable that a local planning authority have 
power to refuse permission for the building of houses on land, 
even though the land is shown in their development plan for 
residential development, if, in the interests of keeping as 
much land in agricultural use as long as possible, other land 
shown in the plan should be developed first. In this connection 
the programme maps which form part of development plans 
may become of increasing importance. A method of dealing 
with an owner who has no present intention to develop would 
be to confer upon planning authorities the power formerly 
available to interim development authorities under s. 2 of 
the Town and Country Planning (Interim Development) Act, 
1943, to postpone consideration of an application. 

The sixth limitation is of importance because a developer 
genuinely wanting to develop immediately, who is refused 
permission on grounds of prematurity, may suffer loss through 
sinking a large amount of capital in land with no return for 
many years except receipt of an agricultural rent. 

The limitations on compensation discussed in this part 
of the article go to emphasise the great importance, already 
made manifest by the limitations discussed in the first part, 
of obtaining planning permission, even if only in outline, 
before buying land for development. Even if permission 
is obtained, however, there may still be uncertainty as to the 
compensation which may be obtainable in respect of any 
conditions imposed on the permission. 

This uncertainty may cause difficulty where a condition 
involves expenditure, as in the case of the common condition 
requiring the construction of a service road, which may 
involve expenditure running well into four figures. In the 
past, the cost of construction of such a road would lower 
the amount of development charge otherwise payable. In 
the future, will compensation be payable to the developer 
for depreciation in the value of the land caused by such a 
condition, as was the case under the Restriction of Ribbon 
Development Act, 1935, or will this be one of the cases where 
compensation will be excluded so that the developer should 
pay a lower price for the land? It will be noted that the 
quotation from the White Paper set out above proposes the 
exclusion of compensation if there is a refusal to permit 
development which would endanger public safety (there was 
no similar provision in the 1932 Act); does public safety 
include road safety, which might be endangered by ribbon 
development without a service road ? What is clear is that, 
if the service road is shown by the developer in his layout 
plans, he will obtain no compensation, for he will receive an 
unconditional planning permission. If he is to have any 
chance of compensation, he will have to put in unsatisfactory 
plans in the first place with a view to getting a refusal or 
conditional permission (Melksham U.D.C. v. Wiltshire 
County Council [1937] 4 All E.R. 142). 

There may be-some further elucidation of the Government's 
intentions in the course of the Parliamentary debates on the 
present Bill, but it is to be hoped that the further Bill will 
be introduced at the earliest possible moment. 

If an owner under the new arrangements is to receive 
compensation he must be the holder of the right to receive 
the relevant payment out of the old £300m. fund. The 
theory of the financial provisions of the 1947 Act, however, 
involved the divorce from the land of the right to receive the 
payment, because it contemplated that land would, after 
the Ist July, 1948, change hands at existing use value, in 
which event, of course, it would necessarily be the old owner 
and not the new owner of the land who should receive the 
payment. That Act, therefore, vested the right to receive 
the payment in the owner of the land on the Ist July, 1948, 
and made it transmissible by assignment or operation of law 








ive 
nd, 
for 


ind 
ion 
ins 
ing 
uld 
rly 

of 


per 
sed 
igh 
for 


art 
dy 
rt, 
ne 
ion 
the 
ny 


ion 
ion 
lay 
the 
ver 

In 
per 
la 
yon 
ere 
uld 
the 
the 
nit 
vas 
ety 
on 
at, 
out 

an 
ny 
Ory 

or 
Live 


it’s 
the 
vill 


ive 
ive 


Phe 


the 
‘ter 

in 
ner 
the 
ive 
48, 
aw 





December 6, 1952 THE 


as personal property, subject to notice of any assignment 
being given to the Central Land Board (s. 64). 

The new financial provisions contemplate land changing 
hands at a price composed of existing use value plus the 1947 
development value. Consequently any loss of development 
value caused by planning restrictions should go to the person 
who is owner at the time the restrictions are imposed, and it 
is most important that the right to receive the payment out 
of the £300m. fund should run with the land. 

Clause 2 (2) of the new Bill, accordingly, provides that, 
subject to sub-cl. (3), no assignment under s. 69 of the 1947 
Act of the right to receive a payment made after the 
18th November, 1952, shall be of any effect unless and until 
it has been approved in writing by the Central Land Board. 
Clause 2 (3) provides that, in giving their approval, the Board 
shall act with a view to securing that the right shall run 
with the land, and it dispenses with the necessity of obtaining 
the Board s actual approval where the assignment transfers 
the beneficial interest in the claim to the person beneficially 
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entitled to the land or does not transfer any beneficial interest 
in the claim, provided that, in either case, notice of the 
assignment is given to the Board within one month of its 
date or of the passing of the new Act, whichever last occurs. 


It is odd that vendors who did what under the old arrange- 
ments was the wrong thing, namely, sold their land at more 
than existing use value with an assignment of their claims 
have proved benefactors to the Government in the new 
arrangements ; not only have they kept the claims and the 
land together, but they must have substantially reduced the 
ultimate total liability of the Government for compensation, 
for any payment of compensation to be made to them, as 
will be mentioned in a later part of this article, will be reduced 
by the excess at which they sold above existing use value. 

The next part of this article will deal further with the 
question of assignment, and also with cases where the land 
and the claim on the £300m. fund have become separated, and 
other matters. R. N. D. H. 


DISPUTED OWNERSHIP OF MATRIMONIAL HOME 


I po not think that I shall be alone in finding the recent 
decision of the Court of Appeal in Rimmer v. Rimmer {1952} 
2 T.L.R. 767 ; post, p. 801, an extremely difficult one to apply 
to the solution of problems similar to that which there arose. 
Since the facts of the case were considered to be peculiar 
by some, at least, of the members of the court they must 
be stated fully. A year after his marriage to W, H bought 
a house for £460 and it was conveyed into his own name 
alone. The purchase price was provided as to {29 by W 
out of her savings, and as to the balance of £431 by a mortgage 
which H effected with a building society. The couple were 
childless and both were wage earners. For a number of 
years W paid the mortgage instalments (which included 
repayment of capital) out of the housekeeping allowance 
which H made her, and during this time she saved money out 
of her own earnings; the amount of capital thus repaid 
out of the housekeeping allowance was £151. Between 1944 
and 1946 W repaid the balance of the capital (£280) out of 
her own savings, and the mortgage was accordingly dis- 
charged. In 1951 H deserted W and in 1952 returned and 
turned her out of the house. H then sold the house for 
£2,117, between four and five times its original price. W 
thereupon took out a summons under s. 17 of the Married 
Women’s Property Act, 1882, in the county court for the 
apportionment between herself and H of the proceeds of 
sale. The registrar regarded the sum of £151 repaid out of 
the housekeeping allowance as the contribution which 
H had made, and ordered the proceeds to be divided between 
H and W in the proportion 151 : 309 (i.e., £29 plus £280). 
The learned county court judge gave W credit for the sum 
of £29 only as having been paid by her out of her own resources, 
and varied the registrar’s order by substituting for the above 
proportion the proportion 431: 29, The Court of Appeal 
thought that both these decisions were wrong and _ that, 
on the principle that equality is equity, the proper proportion 
was 50:50. A Solomonesque conclusion indeed, as_ the 
Master of the Rolls observed. 

The first thing to note in connection with this case is 
that it was brought under s. 17 of the Act of 1882, which 
confers an absolute, although of course not an uncontrolled, 
discretion on the court: if the principle on which a court 


decides a question under this section is considered to be 
wrong by a higher court, that decision is open to review 
(as happened in this case), but otherwise this discretion is 
of the widest. As Bucknill, L.J., said in Newgrosh v. Newgrosh 
(1950), 100 L.J. News. 525, in a passage cited with approval by 
Sir Raymond Evershed, M.R., in the present case, this 
section does not entitle a court to make an order which is 
contrary to any well-established principle of law, but subject 
to that it is thereby empowered to decide disputes between 
husband and wife as to the ownership of any matrimonial 
property by the principle described by the learned lord 
justice as “‘ palm tree justice,’’ 1.e., justice which makes 
orders which appear to be fair and just in the special 
circumstances of the case. 

This brings me to the second point of a general nature 
which should be borne in mind in applying the present 
decision. The house in this case was conveyed to the husband 
alone and it was not, therefore, necessary for the court to 
consider whether the rules of equity governing the beneficial 
ownership of property conveyed into joint names applied 
or not. These rules, in outline, are as follows. If property 
is conveyed or transferred into the names of two or more 
persons as tenants in common, they take as tenants in common 
in shares proportionate to their respective contributions to 
the purchase price; the intention in such a case is clear on 
the face of the transaction from the reference to a tenancy 
in common, and all that is necessary is for effect to be given 
to such intention. But if property is conveyed or transferred 
into the names of two or more persons as joint tenants, 
then the proportion in which they contributed the purchase 
money is looked to, in the absence of other evidence, to 
determine the parties’ intentions, with this result: If the 
purchase-money was contributed by the purchasers in equal 
shares, the inference is that they intended a joint tenancy, 
all having an equal chance of attaining absolute ownership 
by survivorship, whereas if the purchase-money was con 
tributed by the purchasers in unequal shares, the inference 
is that they intended a beneficial tenancy in common in 
unequal shares proportionate to the contributions made by 
each purchaser individually. (In stating the broad rules thus 
I have, of course, confined myself to the beneficial ownership 
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of the property in question, to which ownership at law is 
purely incidental. What the position is at law, as opposed 
to equity, has nothing to do with the problems under 
discussion.) 

These are among the rules which, in the judgment of 
Bucknill, L.J., referred to above, a court called upon to 
decide a question of disputed ownership under the special 
jurisdiction conferred upon it by s. 17 of the Act of 1882 
cannot disregard. Indeed, questions on the beneficial title 
to property held by a trustee or trustees upon some sort of 
a trust, which is how property is usually held when it was 
originally conveyed upon a tenancy in common or (except 
where such tenancy has come to an end jure accrescendz) 
a joint tenancy, have nothing to do with s. 17. The proper 
method of referring a dispute concerning the beneficial title 
to such property is not by summons under s. 17, but by a 
writ or an originating summons in the Chancery Division 
for the execution of the trusts upon which the property is 
held, as was done, e.g., in Jones v. Maynard (1951) Ch. 572. 
Here, then, would appear to be one limitation to the applica- 
bility of the decision in Rimmer v. Rimmer to other 
cases; if there are well-established rules of general 
application to govern the case, the special discretion and 
procedure provided by s. 17 are not necessary, and neither 
can be invoked. But there seems to be something of a 
conflict here between what Bucknill, L.J., felt to -be the 
scope of s. 17, as he expressed himself in Newgrosh v. Newgrosh, 
and the view of Romer, L.J., in the present case, when he 
said of the judgment of the county court judge that the 
latter “approached the problem before him in rather too 
strict a way, in that he applied legal principles which, 
although perfectly right and accurate in a dispute as between 
strangers, required modification as between a husband and 
wife when the subject of dispute was the ownership of the 
matrimonial home.” This seems to suggest that even if 
the matrimonial home has been purchased by, and conveyed 
into the names of, the husband and wife jointly, so that the 
ordinary rules of equity outlined above are available to 
determine the beneficial ownership of a house, these rules 
should not be applied, or alternatively applied too rigidly, 
if the parties are husband and wife. The other members of 
the court in the present case do not appear to have touched 
on this particular point, so that the matter rests now between 
the two opinions expressed by two learned lords justices 
in the two cases, end some resolution of these views will, 


The judgment of the county court judge has been referred 
to. This judgment was expressed as being based on an 
observation of the present Master of the Rolls in Re Rogers’ 
Question |1948) 1 All E.R. 328 that ‘“‘ what the judge must 
try to do in [cases of disputed ownership of matrimonial 
property| is, after seeing and hearing the witnesses, to try 
to conclude what at the time [of the acquisition of the item 
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of property in question) was in the parties’ minds and then 
to make an order which, in the changed conditions, fairly 
gives effect in law to what the parties, in the judge’s finding, 
must be taken to have intended at the time of the transaction 
itself."" The principle so laid down for guidance in the 
exercise of the jurisdiction conferred by s. 17 is, it will be 
observed, strikingly similar to the equitable principles avail- 
able to resolve questions of beneficial ownership between 
joint tenants or tenants in common, in that in either case 
the problem is to be solved principally if not wholly by 
reference to the parties’ intentions, or presumed intentions, 
at the inception of the transaction. That is a pretty poor 
test as between husband and wife who, as has been said more 
than once, if they are decent people do not, at a time when 
they are living a normally amicable married life together, 
consciously harbour intentions which will become material 
only in the event of a subsequent break up of the marriage. 
Something more is clearly needed, and that something more 
was supplied, in the present case, by evidence of the parties’ 
conduct throughout the relevant transaction. The payments 
made by the wife both out of the housekeeping money 
provided by her husband and out of her own savings (savings 
which she had only been enabled to make because while 
she accumulated them she used the money provided by her 
husband for all the household including the 
mortgage payments), the fact that both parties were wage 


expenses, 


earners and that the marriage was childless, the fact 
that the price realised on the sale of the house in 


1952 so greatly exceeded what it had cost on its purchase 
in 1933 and was, therefore, something of a windiall—all 
these and many other circumstances were taken into account 
by the Court of Appeal. These matters will be examined 
eagerly for a pointer to the solution of similar cases in the 
future, but from a general point of view the importance 
of the present case lies in the fact that the conclusion reached 
is, as it were, an ex post facto conclusion, and that it was not 
based on the position, or presumed position, at any one time. 

It is this which makes it so difficult to apply to other 
cases, and raises the question whether any useful purpose 
is served by reporting cases of this kind at all extensively. 
The present report was necessary to show that the only 
other recent case on this point to be reported (Re Rogers’ 
Question) is not to be applied as a rule of thumb; but a 
series of cases, all peculiar in their own facts and all determined 
on their own peculiar facts, is not a prospect to make the 
practitioner's heart rejoice. Indeed, there is a good deal 
to be said for some change in the law which would make it 
obligatory to determine these questions in chambers. 
Countless decisions ex aequo et bono are so made every day, 
and the fact that they are not reported does not seem to 
make the jurisdiction under which they are made any the 
more difficult to discharge. Perhaps, indeed, the contrary 


is true. SABC” 


RENT CONTROL: ELIMINATION OF MESNE TENANT 


Crowhurst v. Maidment {1952} 2 T.L.R. 723; ante, 
p. 783 (C.A.), carried a stage further the application 
of the principle laid down in Skinner v. Geary (1931 


2 K.B. 546 (C.A.): the object of rent control legislation is 


to protect a resident in a dwelling-house. The tenant 
in that case had left the house and it had_ been 


occupied by relatives of his wife, for ten years, as a 


residence. His landlord (having determined the contractual 
tenancy) was held entitled to an order for possession 
against him, a statutory tenancy enduring, according to the 
Increase of Rent, etc., Act, 1920, s. 15 (1), only so long as 
he retains possession by virtue of the statutory provisions. 
The application of this principle in Barrell v. Fordree {1932 
A.C. 676 to a case in which a tenant had sub-let parts of the 
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house furnished, but continued to live in the rest, revealed 
the existence of further possibilities. It was held that the 
landlord was entitled to possession of what was sub-let, 
the tenant entitled to retain possession of the part in which 
she lived. 

After that, there was a pause; and I think that it is fair 
to say that the views commonly held were (a) that it was 
because the sub-letting was a letting of furnished premises, 
not unfurnished premises, that the landlord in Barrell v. 
Fordree succeeded, and (b) that, for that decision to apply, 
the sub-let part had to be a separate and self-contained set 
of premises. Very little was in fact said about the latter 
point in the course of Barrell v. Fordree itself; but both 
notions may be said to have received encouragement from 
the decision in Prout v. Hunter |1924) 2 K.B. 736, which 
showed that a landlord might recover (the whole of) premises 
which his tenant had sub-let furnished. The reasoning 
applied in that case was not so much that the dwelling-house 
had ceased to be part of the tenant’s home as that it was a 
dwelling-house bona fide let at a rent which included payments 
in respect of use and furniture, which dwelling-houses are 
excluded from the Acts by proviso (i) to s. 12 (2) of that 
of 1920. 

Accordingly, it was plausibly considered by many that a 
landlord might be able to recover a sub-let part of the sub- 
tenancy where a tenancy was one to which the Acts did 
not apply, but not otherwise. 

Murgatroyd v. Tresarden 1946) 2 All E.R. 723 (C.A.) 
brought about a substantial modification of this view. <A 
landlord was held to be entitled to recover part of the 
premises sub-let as a dwelling-house, Skinner v. Geary being 
applied. But it was not quite clear whether, for that 
principle to apply, it was necessary that that which was 
sub-let sheuld be a separate and self-contained dwelling- 
house. Part of the judgment of Somervell, L.J., certainly 
suggested that this would be necessary: “If a part of a 
house was temporarily sub-let, there being no real dividing 
off of one part from another, I am, at any rate, not prepared 
to lay down that the principle of Skinner v. Geary would be 
applicable. The defendant here has, however, been content 
to let the case proceed on the basis that this house consisted 
of two separate flats. There is no evidence that it had ever 
been occupied as a single dwelling-house, though, presumably, 
it was originally so built. The natural meaning of the word 
‘flat’ is, I think, a separate self-contained dwelling, and I 
can see no reason why the principle, in particular as laid 
down by Scrutton, L.J., in Skinner v. Geary, does not apply. 
The defendant has never resided in the upper flat, he has no 
intention of residing there, and he cannot, therefore, claim 
the protection of the Acts as against the landlord.” 

Now in Crowhurst v. Maidment the tenant of a three- 
storied house had, apparently soon after his contractual 
tenancy had commenced, let the two upper floors to sub- 
tenants, and when the contractual tenancy expired the 
landlord claimed possession of the upper floors in question 
from the tenant, that is; it was not suggested that the 
sub-tenants would not become direct tenants pursuant to 
s. 15 (3) of the 1920 Act. The only difference between the 
facts of the case and those of Murgatroyd v. Tresarden was 
that there was ‘“‘ no such severance by physical or structural 
means as would justify the appellation ‘separate self-contained 
flats’ for the two upper floors.’’ And it was held that the 
doubt which Somervell, L.J., had expressed ‘“‘ put the matter 
over-high in suggesting the necessity of actual structural and 
total physical severance."’ The fact remained, and it was 
the important fact, that only the ground floor satisfied the 
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description of premises occupied by the tenant as his dwelling- 
house, and an order for possession limited to the first and top 
floors was held to be the correct result. 


One may wonder what advantage a landlord gains by 
obtaining such an order, but one should not so wonder for 
very long. For every protected tenancy must now be regarded 
as potentially a tenancy for two lives, that of its grantee and 
that of his widow or of some member of his family residing 
with him; consequently, the sooner privity is established 
the better are the landlord’s prospects. 


There is just one criticism of this development which 
suggests itself. It may be recalled that, when Skinner v. 
Geary was decided, there was much discontent among 
landlords, who considered it all wrong that their tenants 
should profiteer by sub-letting while they, the landlords, 
stood by helplessly. Indeed, if one reads the whole of the 
sentence in which Scrutton, L.J., “ laid down ”’ the principle, 
one finds that it ran: . to protect a resident in a 
dwelling-house . . . and not a person who is not resident in 
a dwelling-house, but is making money by sub-letting it.”’ 
The point might well be made that the statement did not 
extend to a person who was resident in a dwelling-house and 
who was making money by sub-letting part of it asa residence, 
because the amount of money he may make is limited by the 
provisions for apportionment expressly provided for by s. 12 of 
the 1920 Act (‘“‘ the principal Act "’). Again, when enacting the 
Rent and Mortgage Interest (Restrictions) Act, 1923, 
Parliament added (by s. 7) to the permitted increases of rent 
an increase of 10 per cent. of the net rent of the part sub-let 
(which, as was held in Strickland v. Palmer (1924) 2 K.B. 572 
(C.A.), ceased with the sub-tenancy). An obligation was also 
imposed on mesne tenants to give head landlords particulars 
in writing of the sub-letting of any part which was also a 
dwelling-house to which the principal Act applied, failure 
without reasonable excuse being punishable by a fine not 
exceeding {2. Then, after Skinner v. Geary and Barrell vy. 
Fordree, s. 4 of the Rent and Mortgage Interest Restrictions 
(Amendment) Act, 1933, made further provision for “ the 
prevention of excessive charges for sub-let dwelling-houses ' 
the charging of an excessive rent was made an additional 
ground for possession (against the mesne tenant, of course : 
Boulton v. Sutherland (1938), 54 T.L.R? 388, gave us an 
example), and further penalties were provided to deal with 
cases in which the “ profiteering’’ followed judicial 
apportionment. 

As there is no increase on the ground of sub-letting houses 
controlled by the 1939 Act, little may be heard of these 
provisions nowadays ; but the point I wish to make is that 
they would not affect such cases as Barrell v. Fordree 
and others, in which the parts sub-let were not 
dwelling-houses within the Acts, but would, but for the 
circumstance that the premises (presumably) fell within 
“new” control, apply to the facts of a case like Crowhurst 
v. Maidment. So that, if that decision is to be reconciled 
with the attitude of Parliament as manifested in the two sets 
of enactments cited, the position appears to be this: sub- 
letting of part of a dwelling-house as a dwelling-house is not 
frowned upon (indeed, in view of the housing shortage which 
is responsible for the Acts, it might, from the point of view 
of public policy, be considered meritorious). But, nevertheless, 
the tenant who sub-lets may be deprived of any statutory 
interest in the part sub-let. 

It is, perhaps, a pity that the 1923 and 1933 enactments 
were not mentioned in Crowhurst v. Maidment with a view to 
some judicial reconciliation of the apparent conflict between 
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them and the principle applied, namely, that it is the purpose 
of the Acts “ to protect occupants in the occupation of their 
homes and no more.’’ That is how Evershed, M.R., stated 
the principle, which he characterised as one “‘ inherent in the 
Acts ’’; and he dealt in much the same way with the doubt 
about the propriety of making an order for ‘‘ possession ”’ 
limited to part of the premises which the defendant was not 
occupying at all and had no intention of occupying. Any 
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member of the Scottish Lands Tribunal which warmly 
recommended the Sassenach to adopt the principle of 
“excision ’’ and apply it to the difficult problem of mixed 
tenancies affected (or not affected) by the Agricultural 
Holdings Act, 1948, and whose reasoning was discussed in 
the “ Notebook’’ of 12th July last (96 Sor. J. 438), 
will be pardoned if on reading the judgment in question he 
smiles. 


R. B. 


HERE AND THERE 


BURGLARY AIDS EXPORTS 

So many peculiar activities are encouraged in the cause of 
dollar earning that it is particularly delightful to be able to 
add to the list cracksmanship and burglary. It seems that 
the very high standards of skill and craftsmanship attained 
in these vocations is directly responsible for the corres- 
pondingly high standards attained during recent years in 
the manufacture of British safes. These standards have 
drawn orders from the ends of the earth and safes represent 
the largest single contribution to Britain's office equipment 
exports, so that, away in America and the Far East, baffled 
foreign malefactors, not so blest as ours with knack and 
“ know-how,’ must curse the talents which have made our 
safe-makers and safe-breakers the best in the world. 
Accordingly, just as there are some insects which the 
ignorant tend to regard as wholly noxious, while the true 
countryman detects most beneficent effects in some of 
their activities, it is ‘‘in the national interest’’ (that 
omnibus phrase with such a load of queer passengers) that 
the safe-breaker should be kept in check but not exterminated 
or himself broken, that rather he should be stimulated by 
free competition with the safe-designers to be, within hs 
limitations, a credit to his country, and an asset in her hour 
of need. A recent case at the Maidstone Assises iaises the 
question whether, in the light of these considerations, it is 
in accordance with the sportsmanlike conduct of the contest 
to set an explosive trap in a receptacle with which an intruder 
might be likely to tamper. In this particular case it would 
be easy to sidestep the issue by saying that a cobbler should 
stick to his last and a professional burglar to burglary, and 
that if he works overtime, as it were, in hours of daylight 
(which takes him outside the burglarious category) he has 
no right to complain of unusual conduct on the part of the 
householder. (Actually, so far as mere law was concerned, 
the intruder in question was stepping within its protection, 
for what that was worth to him, in operating by day, for a 
“ spring-gun, man-trap or other engine ’’ may lawfully be 
set in a dwelling-house only by night.) But, law apart, is 
it sportsmanship and “in the national interest ’’ thus to 
depersonalise the war against the burglar? Is it analogous 
to introducing guided missiles on to the grouse moor? On 
mature consideration, we think not. It is skill against skill, 
defence stimulating ingenuity in the attack, like the use of 
live ammunition in the battle school. Then attack in turn 
stimulates ingenuity in the defence. We live and learn, or 
some of us do, and the monument of the casualties is better 
safes for export and so eventually more purchasing power 
for those who succeed in getting into the safes at home. 


NEIGHBOURLY RELATIONS 


THERE must be a flaw somewhere in ‘‘ mass-observation ”’ 
if it never awakens in the planners any doubts as to the 
plannability of the human race. It is in the courts that 
one realises all the mountains of sand its members have 
available for sprinkling into any nice new smoothly running 
social machinery, by the million and one things they can get 


up to in annoying one another. It’s easy enough to get on 
with people if you watch them from the outside. Loving 
your neighbour means loving your next-door neighbour, 
your landlord and your tenant, and that takes a lifetime 
to achieve. Recent case news, casually glanced at, pro- 
vides some specimens in illustration. There was the tenant 
who, after his landlord had obtained a possession order 
against him, obliterated the ornamental showpiece he had 
made of the garden and reduced it to the likeness of a ploughed 
field. He was sued by the landlord at the Winchester Assizes 
where Devlin, J., commented on his determination that his 
improvements “‘ should not fall, so to speak, into the hands 
of the enemy,” and, holding that he had gone outside the 
rules of civilized warfare, ordered him to pay the enemy 
£250 damages. The minstrel boy, you remember, from 
similar motives, tore the cords of his harp asunder, but then it 
was personal property, and other principles applied. Then 
(another landlord and tenant case) Judge Tudor Rees, at 
Brentford, had to consider recently : How many buckets of 
water make a bath? A landlord was sharing the use of the 
bathroom with the tenant of a part of his house. The tenant 
objected to contributing to the fuel for heating the water. 
The landlord cut off the hot water supply. Asked how he 
and his wife and three children proposed to make use of the 
bath in future, he said he could carry hot water upstairs. 
Dialogue : Judge: ‘‘ How many buckets would you need ? ’ 
Witness: ‘‘ Two or three.’’ Judge: ‘‘ It cannot be a very 
big bath. How would you heat the water ?’’ Witness : “* On 
the gas stove."’ Judge: ‘‘ Wouldn’t the first lot of water be 
cold by the time the second lot is hot ? Witness: ‘‘ We 
can heat two buckets at a time.’’ Such are the hardships of 
the landlord and tenant war. 


LADY ON THE WALL 
At Brentford County Court, too, appeared the undraped 
lady who came between the good relations of two neighbours, 
Auto-Klean Strainers, Ltd., and H. & H. Motors, Ltd. The 
Motors, having a convenient blank wall 30 feet by 19 feet 
beside their premises, felt that it would promote their business 
to adorn it (I quote the judge’s words) with the figure of 
‘“an undraped lady in a recumbent posture attended on 
either side by a gardener or some such person equally bare ' 
and below her the words, ‘‘ The naked truth is revealed by us 
on major defects in all cars.’ Now the neighbours claimed 
that the wall was their wall and that the lady was a trespasser, 
but the learned judge declined to evict her. The wall, he 
held, was a party wall, the lady of “ very chaste and artistic 
design "’ and the impulse to give commercial enterprise an 
esthetic touch not unwelcome. So with her certificate of 
chastity and good appearance the lady remains and, for the 
re-establishment of peace, could she not be allowed to do 
part-time work for the other owners of the party wall ? 
After all, her relevance to the ideals of ‘“‘ Auto-Klean ”’ is at 
least as close as to those of the motor trade. Another little 
inscription and she can do duty for both simultaneously. 
RICHARD ROE. 


” 





Mr. H. WINTERS JONES has been appointed second assistant 
solicitor to Grimsby Borough Council. 


Mr. L. K. Ropinson has been appointed a senior assistant 
solicitor in the Bristol Town Clerk’s department. 
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Please, Mister. 
Can’t you do nothing ? 
Please ! 


Of course we can, Sonny. This 1s a 
Canine Defence Free Clinic — where 
the pet of the poorest receives treatment 
equal to the finest in the land. 


® 
Every National Canine Defence 


League Clinic has a full Hospital 
Service behind it . . . which is one of 
the reasons why we so earnestly 
request the practical help of all 
kind-hearted people. 


CANINE re) DEFENCE 


Chairman and Hon. Treasurer : Sir Robert Gower, K.C.V.O., O.B.E. 
Secretary: R. Harvey Johns, B.Sc. 


10, Seymour Street, London, W.1 
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ANNUITIES— 


FOR EXAMPLE : 





Over £8°% p.a. for men aged 57, or women aged 61 
» BLP » » ss Hew wo » 66 
9 £10% p.a. 4, 55 « Ge -« » 69 
» YA PO. » eo Cha w# . va 


(Non-apportionable immediate annuities payable half-yearly) 





When you are consulted ..... 
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When testators ask 
your advice... . 


Please remember 
St. Dunstan’s 


For your convenience a specimen form of bequest 
is appended : 

“I GIVEto St. Dunstan’s, the Organisation for men and 
women blinded on war service, whose headquarters are at 
191, Marylebone Road, London, for its general purposes 
the SUM Of £....ccccceinnnmnnniftee of duty, the receipt of the 
Honorary Treasurer or the Secretary for the time being 
of St. Dunstan’s to be a good discharge for the same.” 


St. Dunstan’s continues to rely entirely on voluntary 
funds and has not been taken over under the National 
Health Service. 


For further particulars write to 
SIR IAN FRASER, M.P. (Chairman) 
St. Dunstan’s, 1 South Audley Street, London, W.1 





ae a Ee EE EEE 
St. Dunstan’s is registered in accordance with the National Assistance Act, 1948 


THE 


the physical and spiritual needs of seamen 


Please note exact style and title of the Society 


Secretary: COMMANDER H. SELBY ASH, R.N., 
4 BUCKINGHAM PALACE GARDENS, LONDON, S.W.1. 

















. . « - « Compare them ! 
Then write for fuller details to :— | 
National Provident Institution 


for Mutual Life Assurance 
— Established 1835 — | 


48 GRACECHURCH STREET, LONDON 
E.C.3 











Telephone : MANSION HOUSE 1481 











THE 


INCORPORATED SOCIETY of AUCTIONEERS 
and LANDED PROPERTY AGENTS 


PROFESSIONAL EXAMINATIONS, 1953 


The next session of the Intermediate, Final and Direct Final Examina- 
tions will be held in London, Birmingham, Bristol, Manchester and 
other provincial centres from Monday, 23rd March to Thursday, 26th 
March, inclusive, in the following Divisions :— 

General Practice Division 

Agricultural Division 

Housing Management Division 

Chattels Division 


Entry forms, which must reach the Society’s Headquarters not 
later than 24th January, 1953, may be obtained from the Secretary : 


34 Queen’s Gate, London, S.W.7 





Please mention ‘‘ THE SOLICITORS’ JOURNAL ” when replying to Advertisements 
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CORRESPONDENCE 


[The views expressed by our correspondents are not necessarily those of THE SOLICITORS’ JOURNAL.] 


800 [Vol. 96} THE 
Time in Contracts for Sale of Houses 
Sir,—I have read the correspondence on this subject with 


interest, but it seems to me that the topic is approached almost 
entirely from the point of view of a vendor (e.g., Mr. Plummer’s 
suggested clause). 

It is not rare nowadays for a purchaser to have contracted for 
vacant possession on a given day and for his vendor to disappoint 
him—perhaps because the vendor in his capacity as purchaser of 
a new house has been disappointed himself. 

The purchaser in such case may well be in a worse position 
than a vendor, in so much as he has probably given notice to 
quit to his landlord, and may be left homeless. 

Surely, if a clause on the lines suggested by Mr. Plummer is 
inserted, it should give the purchaser the same rights as the 
vendor. It seems most unreasonable for the purchaser (who 
probably needs his deposit for another house) to be kept dangling 
for months and paying hotel bills and storage charges. 


London, W.2. Joun E. L. Tarpor. 


TALKING 


December, 1952. 


The following dialogue may be assumed to take place between 
Mr. Plum and Mr. Apple, partners in a firm of City solicitors : 

Plum: Are you familiar with the Exchange Control Act, 
1947 ? 

Apple: Of course. 

P.: Then you will remember s. 5 ? 

A.: Why, naturally. ‘‘ Except with the permission of the 
Treasury no person shall . . . ’’ and so on. 

P.: A confidence trick; they nearly all start like that. 
A remarkable piece of legislation in its way, for it employs 
so few words to restrain so large a number of acts. 

A,: That does not surprise me. _ It is the oppressive liberty 
of the impoverished. 

P.: Very original. Well, here I have a case where Mrs. A 
has died appointing B and C her executors and leaving her 
London house to her daughter, D. It is in mortgage to 
Mrs. E and this Mrs. E is the only resident for exchange 
control purposes. 

A.: I thought there was some provision attributing an 
artificial residence to personal representatives ? 

P.: So you have read the Act. Yes, s. 41, though the 
Treasury may otherwise direct. B and C are non-residents 
anyway ; they are non-residents in fact and for full measure 
they are non-residents by legal fiction. Section 41 gives 
them the same residence as Mrs. A. 

A.: Since you said she was dead, it seems to be a nice 
point. 

P.: This is a serious Act and a serious matter. Mrs. E 
has served the executors with notice to repay the mortgage 
and is threatening to sell the house if the principal, with 
interest, is not repaid within three months. Mrs. A died last 
year, but the executors haven't obtained probate yet. 

A.: From which I infer that you are acting for the 
executors ? 

P.: No, for Mrs. D. 

A.: Why shouldn’t Mrs. E sell? What is the objection ? 

P.: Mrs. D thinks that she may sell at a knockdown price ; 
she suspects collusion with the sitting tenant and some 
nefarious plan to sell to him at a low figure. In any case, 
as the lease has only nine years to run, Mrs. D would prefer 
to wait until she can sell the property herself with vacant 
possession. 

A.: So there is a tenant. What about the Rent Acts ? 

P.: Not applicable. Well over the rateable value. 

A.: Pay off the mortgage ? Take a transfer of it ? 

P.: Just what I told her. But even if the executors had 
obtained probate and could find the money, they would have 


Payment of Death Grants to Bodies Corporate 
Appointed as Executors 

Sik,—I have read with interest the letter of Messrs. Bentley 
Taylor & Stevens on the payment of death grants to bodies 
corporate appointed as executors, which appeared in last week’s 
issue of THE SOLICITORS’ JOURNAL. 

Having had an experience similar to theirs, whereby a death 
grant is not payable to a body corporate acting as an executor, 
I would mention that it might not be realised that the difficulty 
can be, and is, overcome by one of two methods. The body 
corporate, as executor, can lodge a claim on behalf of the residuary 
legatee who, in fact, completes the claim form ; or, alternatively, 
the latter can make and lodge a claim himself without reference 
to the body corporate. 

In either case the death grant becomes payable to the claimant 
and no injustice is thus suffered. PETER GARDINER. 
Gomshall, 

Surrey. 


“ SHOP” 


to pay by their attorney in England. 
without Treasury permission. See s. 5. 

A.: J am looking at s. 5. It says: ‘“‘ Except with the 
permission of the Treasury .. .”’ and then s. 37 says that 
“ any permission, consent or authority granted by the Treasury 
under this Act may be either general or special .. .’”’ and 
I see that the footnote in Halsbury’s Statutes refers to a 
number of statutory instruments—six issued in 1948 and 
another five in 1949—all issued under s. 5... 

P.: Yes, but I find that they were all revoked and replaced 
with amendments by the Exchange Control (Payments) 
Order, 1950—S.1. 1072 of 1950. And that has now been 
replaced by S.I. 1515 of 1952. You will find it under “ Money,” 
s. 24 of Butterworth. 

A.: Does the order help ? 

P.: It would help if the executors or Mrs. D could pay 
from a sterling account. Paragraph 2 of the order, in effect, 
exempts from s. 5 any payment from the sterling account of a 
non-resident to the sterling account of a resident. ‘‘ Account ”’ 
means a sterling account with a banker in the U.K. or 
Channel Islands, so defined by para. 6 (a). But there is no 
sterling account available, so we are thrown back on s. 5. 

A.: Lam tired of s. 5. Where is Mrs. D? 

P.: Well, as it happens on a short visit to England. Came 
to see me yesterday. 

A,: Why not tell her to pay Mrs. E personally in 
bank-notes ? 

P.: What a suggestion! If payment by cheque or banker's 
draft is prohibited I should be willing to assume that it is at 
least suspect when effected by bank-notes. 

A.: Rather sweeping. I am only suggesting that s. 5 (b) 
is aimed at the agent within the U.K. and not at the non- 
resident principal. It says that you must not do certain 
things in the U.K. These include making a payment to a 
resident in the scheduled territories ‘‘ by order or on behalf 
of a person resident outside the scheduled territories.” If 
Mrs. D cares to make the payment herself it would hardly 
be apt to say that she was acting by her own order or on her 
own behalf. When I take a bath I don’t take it “on my 
behalf,”’ I just take it. 

P.: Argument by analogy is wholly unreliable. I suggest 
that we have a look at it from Mrs. E’s end. 

A.: Oh, dear. Why from her end ? 

P.: Just on the principle of examining your opponent's 
case. 

A.: She seems to have an excellent case. She may give 
an acknowledgment for the money under the proviso to s. 5 
(turning over the Act), and s. 24 tells her in so many words 


He could not pay 
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to get on with it and collect the debt. “ Except with the 
permission of the Treasury no” [resident] ‘‘ who has a 
right . . . to receive from a’’ [non-resident] ‘‘ a payment in 
sterling shall do or refrain from doing any act with intent 
to secure (a) that the receipt by him . . . of that payment 
in sterling is delayed.” Maybe she read s. 24 and then decided 
that she ought to call in the mortgage ? 

P.: Nothing of the sort ; she is in need of the money. 

A.: Are you sure that it isn’t just a move to raise the 
interest rate ? 

P.: Quite sure. The covering letter with the notice makes 
that plain. 

A.: I gather that you think Mrs. E may have her own 
exchange control difficulties ? 

P.: Yes. Mrs. A fixed up this mortgage, as her daughter 
tells me, during a brief visit to this country. She knew little 
or nothing about exchange control, and probably cared less. 
She gave an English address. Mrs. E may have suspected 
that Mrs. A was a non-resident, but certainly no Treasury 
permission was obtained for the loan. 

A.: Was it required ? 

P.: Oh dear, Apple. Of course it was. It was a payment 
“ to or for the credit of a person resident outside the scheduled 
territories.’’ Section 5 (a). It was also probably the placing 
of any sum to the credit of such a person within s. 5 (c). 

A.: Well, I expect you are right. Certainly para. 3 of 
the order does not seem to cover it. But here was a London 
house, and if Mrs. A could not take the money out of the 
country without Treasury permission—I presume we are 
agreed on that—what harm was there in her borrowing on it ? 

P.: Happily we are not drafting an Act but trying to 
interpret one. 

A.: True, though I like to see what the draftsman is 
aiming at. But isn’t all this past history? Mrs. A gave an 
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English address; that would be the address given in the 
mortgage ; a purchaser from Mrs. E selling as mortgagee 
under her statutory power would not be on notice of Mrs. A’s 
overseas residence. There are provisions about notice 
ss. 18 and 28—but neither seems appropriate. 

P.: Don’t let’s go into that; but if you are suggesting 
that Mrs. E can be complacent about this, I think you must 
have overlooked s. 26. 

A.: Very likely. (Referring to Act.) ‘“‘ Property obtained 
by infringement of Act.”” But was this property “ obtained ”’ ? 
Mrs. E did not precisely obtain it ; she took it as security 
for a loan. 

P.: You must be looking at the side-note. The first 
subsection says: “‘ When a person (a) has made any payment 
which is prohibited by this Act . . .”—and I think we are 
agreed that Mrs. E did that—‘‘ the Treasury may direct him 
to sell . . . any property which he is entitled to sell... 
being property which represents, whether directly or indirectly, 
that payment .. .” 

A.: So you are suggesting that the house represents the 
payment, i.e., the loan. Rather an odd way of looking at it. 

P.: It is security for the loan and I suppose in a loose way 
it could be described as representing it. Mrs. E took a 
mortgage security in exchange for cash; Mrs. A did vice 
versa. You will notice that under s. 27, in cases where the 
Treasury may give directions, the Treasury may also make 
what is in effect a vesting order “ free from any mortgage, 
pledge or charge.”’ 

A,: That is not likely to help you a great deal. 

P.: What do you suggest ? 

A.: What about a cosy chat with Exchange Control ? 
They will be able to tell us what it all means. 

P., A. (together) : Excellent. 

“ Escrow ” 


NOTES OF CASES 


COURT OF APPEAL 
RENT ACTS: SHOP WITH LIVING QUARTERS 
Whiteley v. Wilson and Another 


Evershed, M.R., Romer, L.J. and Harman, J. 27th October, 1952 


Appeal from Lambeth County Court. 

The defendants were tenants, under a lease, of premises 
comprising a shop with living quarters above, with internal 
communication and separate street doors. They assigned the 
premises for 4150 to the plaintiff, who brought an action to 
recover that sum, contending that it was an illegal premium under 
s. 2 of the Landlord and Tenant (Rent Control) Act, 1949. The 
judge gave judgment for the plaintiff, holding that the premises 
were restricted within s. 3 (3) of the Rent (etc.) Act, 1939, which 
provides that the application of the Rent Acts “ to any dwelling- 
house shall not be excluded by reason only that part of the 
premises is used as a shop... any land or premises let together 
with a dwelling-house shall, unless the land or premises so let 
consists .. . of agricultural land exceeding two acres in extent, 
be treated as part of the dwelling-house ; but, save as aforesaid, 
the principal Acts shall not, by virtue of this section, apply to 
any dwelling-house let together with land other than the site 
of the dwelling-house.’’ The defendants appealed. 

EVERSHED, M.R., said that, if the matter were res integra, the 
first question was whether the premises were a dwelling-house 
within the meaning of the first part of the subsection. The judge 
had held that they were so, and that the question of balancing 
the uses under the remaining parts of the subsection did not 
arise, as those parts applied only when there was not a single 
structure but other land and premises, whether built on or not. 
The defendants had contended that, although there was only 
a single structure, the question of dominant user arose, and relied 
on Feyereisel v. Turnidge {1952 2 Q.B. 29; ante, p. 280; but that 
case related not to a single structure, but to a camping site with 
a number of structures, and to the purposes for which they were 
used, and had no relation to the first part of the subsection. 
Vickery v. Martin (1944) K.B. 679 showed that it was not 


necessary that the business use or part of the premises should be 
unsubstantial. Accordingly, the case fell within the first part 
of the subsection, and the judgment below was right. In 
conclusion, it was not possible to accept the reasoning in 
Thompstone v. Simpson [1952] 1 T.L.R. 447; ante, p. 165. 

Romer, L.J., and HARMAN, J., agreed. Appeal dismissed. 

APPEARANCES: Robin Dunn (Frank Stimpson); Charles Lawson 
(Rising & Ravenscroft). 

(Reported by F. R. Dymonp, Esq., Barristes-at-Law.]} 


HUSBAND AND WIFE: SALE OF JOINTLY PURCHASED 
HOME: ENTITLEMENT TO PROCEEDS 
Rimmer v. Rimmer 


E-vershed, M.R., Denning and Romer, L.JJ. 28th October, 1952 


Appeal from Southport County Court. 


} 


The plaintiff and her husband, the defendant, purchased a 
house in the husband’s name in 1933 for £29 cash provided by 
the wife and £431 borrowed from a building society. The wife 
received a housekeeping allowance and also earned money herself. 
Over a number of years she paid instalments to the society out 
of the allowance, amounting, as to capital, to £151. By further 
payments between 1944 and 1946 out of her personal savings, 
amounting to £280, she extinguished the mortgage debt. Later, 
differences arose between the parties, and the husband turned 
the wife out of the house, which he sold for /2,117. In proceedings 
in the county court under the Married Women’s Property Act, 
1882, the judge held that the proceeds of sale should be apportioned 
in proportion to the notional contributions of the parties at the 
time of purchase, i.e., £29 to the wife and {431 to the husband ; 
the wife, in addition, receiving credit for the £280 which she had 
later paid off. The wife appealed. 

EVERSHED, M.R., said that, as was said in In ve Rogers’ Question 

1948] 1 All E.R. 328, the parties at the time of the purchase 
never concerned themselves with the question now to be decided. 
Under s. 17 of the Act, a judge might make “ such order in 
respect to the property in dispute... as he thinks fit”; 
according to Newgrosh v. Newgrosh (1950), 100 L.J. News. 525, that 
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gave the judge a wide power to do what was fair and just, and, short 
of contravening any well-established principle of law, to administer 
““palm-tree justice.’”’ Both the registrar and the judge below 
had applied In re Rogers’ Question, supra, and had reached very 
different conclusions ; but that case was distinguishable in that 
the wife had stated from the outset what her contribution was 
to be. In cases where one spouse put up a fixed sum at the 
outset, and the other undertook to and did discharge the 
remaining liability, the court might, though it need not necessarily, 
conclude that the beneficial interests ought to be proportional to 
the contributions. But on a consideration of the present facts, 
the proper conclusion was that at the relevant date, which was 
the date of the summons, the husband held the legal estate on 
behalf of both as a joint home, and, in the absence of evidence 
to quantify the shares, held it for them equally. When both 
parties had a substantial beneficial interest, and precise calculations 
were not fairly possible, equality almost necessarily followed. 
This principle had been applied in Jones v. Maynard [1951} 
1 Ch. 572 and In ve Dickens [1935| 1 Ch. 237. The present case 
was concerned with a “‘ windfall,’’ and it might be in the future, 
when this characteristic was less common, a court might place 
far greater emphasis on the respective contributions of the spouses. 

Denning and Romer, L.JJ., agreed. Appeal allowed. 

APPEARANCES: W.G. O. Morgan (Mawby, Barrie & Letts, for 
Raymond A. Hipkins, Southport); J. M. Kennan (Bellis, Son 
and Ashton, Southport). 

(Reported by F. R. Dymonp, Esq., Barrister-at-Law.] 


PRACTICE : APPEAL FROM COUNTY COURT: POINT 
OF LAW NOT TAKEN BELOW 


Boyer and Others v. Warbey 
Evershed, M.R., Denning and Romer, L.JJ. 3rd November, 1952 
Appeal from West London County Court. 


At the hearing counsel for the appellant desired to raise points 
of law not raised below, and relied on a note to Ord. 58, r. 4, 
in the Annual Practice, to the effect that the Court of Appeal 
had jurisdiction, in its discretion, to allow a point of law not 
taken in the county court to be taken on appeal; Elvins v. 
Slaney [1948] W.N. 129 was referred to as authority. 

EVERSHED, M.R., said that Smith v. Baker {1891} A.C. 325 
had laid down that points not argued in the county court could 
not be taken on appeal; that was a general rule, except in cases 
such as those under the Rent Acts in which there were mandatory 
terms binding on the court. Elvins v. Slaney, supra, was not, 
when examined, an authority for the proposition stated in the 
Annual Practice, and the note in question was incorrect. 

APPEARANCES: J. Platis-Mills (Silverman, Miller & Fraser) ; 
L. A Blundell (Coode, Kingdon, Cotton & Ward). 

{Reported by F. R. Dymonp, Esq., Barrister-at-Law.]} 


HIRE-PURCHASE OF MOTOR-CAR: 
PENALTY CLAUSE 

Cooden Engineering Co., Ltd. v. Stanford 
Somervell, Jenkins and Hodson, L.JJ. 

3rd November, 1952 


Appeal from Croom-Johnson, J. 

The plaintiffs agreed to let a motor car to the defendant for the 
term of thirty months, the defendant paying £412 by monthly 
instalments. Clause 11 of the agreement provided: “If the 
hirer . . . shall fail to make any payment . . . on the day on which 
it is due or demanded ... or shall die . . . the owners may by 
twenty-four hours’ previous notice determine the hiring . . . and 
on any such determination . . . the full balance then remaining 
unpaid . . . shall at once become payable ...’’ On the 17th June, 
1949, the defendant being in arrear, the plaintiffs obtained 
leave of the court to exercise the remedy of taking possession ; 
meanwhile the defendant had returned the car to the plaintiffs. 
The plaintiffs brought an action to recover £297, being the balance 
of the instalments. The defendant contended that cl. 11 con- 
stituted a penalty, and was unenforceable. Croom-Johnson, J., 
held that, on a consideration of In re Apex Supply Co., Ltd. {1942} 
Ch. 108, the question of penalty did not arise, and gave judgment 
for the plaintiffs. The defendant appealed. 

SOMERVELL, L.J., said that the question between penalty and 
pre-estimate of damages had to be considered as at the date of the 
contract and having regard to its terms, and regard must not be 
had to the particular breach which had taken place (Dunlop 
Pneumatic Tyre Co., Ltd. v. New Garage Co., Ltd. [1915] A.C. 79). 
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Having particular regard to the language of Lord Dunedin, the 
amount now claimed exceeded the greatest possible loss which 
could arise from the breach, unless the car became valueless. 
Lord Dunedin had also said that there was a presumption that 
it was a penalty when “a single lump sum is made payable by 
way of compensation, on the occurrence of one or more several 
events, some of which may occasion serious and others but 
trifling damage.’’ That presumption arose in the present case, 
and the appeal should be allowed. As, however, it had emerged 
that the defendant would have no defence to a claim for £142, 
the arrears of instalments, the plaintiffs would be given leave 
to amend and would have judgment for that sum. 

Hopson, L.J., agreed. 

Jenkins, L.J., dissented. Appeal allowed. 

APPEARANCES: P. Lamb, Q.C., and F. Whitworth (Kingsford, 
Dorman & Co., for Robert S. Boyes, Bexhill) ; B. Finlay (Clutton, 
Moore & Lavington). 

{Reported by F. R. Dymonp, Esq., Barrister-at-Law.] 


LANDLORD AND TENANT: YEARLY OR WEEKLY 
TENANCY 


Adler v. Blackman 
Somervell, Jenkins and Hodson, L.JJ. 
Appeal from Ormerod, J. 


The defendant became the tenant of certain premises under an 
agreement which provided: ‘‘ To hold for the term of one year 
to commence from 22nd December, 1947, at the inclusive weekly 
rent of £3 payable weekly in advance on Monday in each week 
during the whole of the tenancy ... ’”’ At the end of the year 
the defendant remained in possession, paying the same weekly 
rent. The plaintiff, who had purchased the property, served a 
notice to quit on the basis of a weekly tenancy. The defendant 
did not then question the validity of the notice, but made an 
application, which failed, for compensation or a new lease under 
the Landlord and Tenant Act, 1927. On the plaintiff’s then 
issuing a writ for possession, the defendant for the first time 
contended that he was holding over as a yearly tenant, so that 
the notice was bad. Ormerod, J., gave judgment for the plaintiff. 
The defendant appealed. 

SOMERVELL, L.J., said that the cases showed that when a 
yearly tenancy was to be implied, the rent was stated at so much 
per year, although it might be payable at more frequent intervals. 
In Ladies’ Hosiery and Underwear, Ltd. v. Carter [1930] 1 Ch. 304 
Maugham, J., had thought that an agreement for three years at 
a weekly rent implied that the tenancy would be weekly at the 
end of the period. That view seemed to be correct. Where the 
rent was so much per year, payable weekly, the weekly payment 
was an instalment of a yearly rent. But where the rent was 
expressed per week, a weekly tenancy was to be presumed at the 
end of the stated term. 

Jenkins and Hopson, L.JJ., agreed. Appeal dismissed. 

APPEARANCES: H. ‘Heathcote-Williams, Q.C., and C. Hawser 
(Manches & Co.); C. Gallop, Q.C., and G. Avgherinos (Adler 
and Adler). 


5th November, 1952 


(Reported by F. R. Dymonp, Esq., Barrister-at-Law.] 


CHANCERY DIVISION 
LEGAL AID: SETTLEMENT: COSTS 
Metcalf and Another v. Wells 
Roxburgh, J. 31st October, 1952 

Action. 

The plaintiffs, who were husband and wife, had been granted 
civil aid certificates under the Legal Aid and Advice Act, 1949, 
and brought an action founded on alleged fraudulent mis- 
representation and breach of warranty in respect of the purchase 
of a boarding house. Early during the trial the action was 
settled by acceptance, by the plaintiffs, of an offer which was 
open to them long before the commencement of the action. The 
settlement did not contain provision for the costs, and the 
plaintiffs asked for an order for the taxation of their costs as 
between solicitor and client for the purposes of the Legal Aid 
and Advice Act. 

RoxpurGH, J., after surveying the financial circumstances 
of the parties, said that it was clear that the plaintiffs’ case 
was financed entirely at the taxpayers’ expense; the early 
settlement of the action during the trial on the terms of an offer 
which had long been open to the plaintiffs raised a rebuttable 
presumption that the action was of the type which could be 
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described as “‘ Heads I win; tails you lose,” and that civil aid 
certificates should never have been granted. Regulation 18 (3) 
of the Legal Aid (General) Regulations, 1950, was not applicable 
as it was not a term of the settlement that the court should make 
an order for the payment of costs of the present proceedings, and 
as he (the learned judge) had not been referred to any provision 
which imposed a duty on him to make an order in the terms 
asked for by the plaintiffs, he did not propose to make an order. 
Leave to appeal granted. 

APPEARANCES: P. A. Ferns (Bracewell & Leaver, for William 
E. Gill, Shepherd & Co., Blackpool); H. C. Easton (Gibson and 
Weldon, for T. & F. Wylie, Kay, Hodgson & Adshead, Blackpool). 

(Reported by Ciive M. Scuitruorr, Esq., Barrister-at-Law.) 


ESTATE AGENTS OBTAINING INFORMATION FROM 
COMPETITORS: INTERLOCUTORY INJUNCTION 


Christie, Owen and Davies, Ltd. v. Sears and Others 


Danckwerts, J. 25th November, 1952 
Motion. 


The plaintiffs, who were estate agents, asked for an inter- 
locutory injunction against the defendants, who were likewise 
estate agents, on the ground that the defendants fraudulently 
obtained information from them with respect to property owners 
with whom the plaintiffs were dealing. The practice of the 
defendants was to telephone the plaintiffs, falsely representing 
that they were persons desirous of purchasing businesses, and 
when they had obtained the information they required, to 
approach the owners of the businesses and invite them to employ 
them as agents instead of, or in addition to, the plaintiffs. 

DANCKWERTS, J., said that the defendants had maintained 
that they were entitled to continue what they were doing and 
that it was common practice. Whatever the position, that 
practice could only be described as plainly fraudulent. The 
defendants had further contended that an interlocutory injunction 
should not be granted because the plaintiffs had not shown that 
any special damage would result to them. It was held in White 
v. Mellin [1895] A.C. 154 that a perpetual injunction could not 
be granted unless special damage must necessarily follow from 
the act of the defendants. The plaintiffs moved for an inter- 
locutory injunction and, moreover, had proved some damage 
by the defendants’ representations, and there was nothing in the 
authorities to prevent him (the learned judge) from granting an 
interlocutory injunction. Injunction granted. 

APPEARANCES: J. A. Wolfe (Underwood & Co.); Leonard 
Caplan (William Foux & Co.). 

(Reported by Ciive M. Scumitruorr, Esq., Barrister-at-Law.] 


EDUCATION AUTHORITY: TRANSFER OF PROPERTY : 
JURISDICTION OF THE COURT 


Gillingham Corporation v. Kent County Council 


Danckwerts, J. 28th November, 1952 
Motion. 


The plaintiffs contended that Gillingham Technical College 
had not been transferred to the Kent County Council by virtue 
of the Education Act, 1944, s. 6 (3), and asked (a) for a declaration 
to that effect, and (b) for rent due under a lease of the college 
made between them and the defendants in 1937. The defendants 
moved that service of the writ in the action be set aside on the 
ground that the court had no jurisdiction to entertain the action 
in consequence of s. 96 (2) of the Act, which provided that where 
any question arises as to whether any property has been trans- 
ferred by virtue of the Act from a former authority to a local 
education authority, that question should be determined by the 
Minister. 

DaNcKWERTS, J., said that there was no doubt that the 
plaintiffs were a local education authority for certain purposes, 
but only for elementary, and not for higher, education. The 
position with the institute was that it was not used by the 
plaintiffs for higher education but was leased to the defendants 
for that purpose, and, therefore, it was contended that it was not 
an education authority in respect of that property at all. He 
(the learned judge) thought that the plaintiffs were a local 
education authority for the purposes of the former Education 
Acts, and, in so far, satisfied the test of s. 114 (1) of the Act of 
1944. The plaintiffs were a ‘‘ former authority ’’ for the purpose 
of s. 96, even if they were the education authority for only 
certain purposes, and, therefore, the matter was not open for 
consideration of the court. If a matter was referable to the 
Minister the jurisdiction of the court was ousted (Crisp v. Bunbury 
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(1832), 8 Bing. 394; Crosfield and Sons, Ltd. v. Manchester Ship 
Canal Co. [1904] 2 Ch. 123). Motion granted and writ set aside. 

APPEARANCES: Milner Holland, Q.C., and J. A. Armstrong 
(Wilkinson, Howlett 6» Moorhouse) ; Sir Andrew Clark, Q.C., and 
Wilfrid Hunt (Sharpe, Pritchard & Co., for W. L. Platts, 


Maidstone). 
(Reported by Ciive M. Scumitruorr, Esq., Barrister-at-Law. 


QUEEN’S BENCH DIVISION 


CARRIAGE BY AIR: WILFUL MISCONDUCT OF 
CARRIER’S SERVANTS 


Horabin v. British Overseas Airways Corporation 


Barry, J. 6th November, 1952 

Jury action. 

The International Convention relating to International 
Carriage by Air scheduled to the Carriage by Air Act, 1932, 
provides by art. 25: ‘‘ (1) The carrier shall not be entitled to 
avail himself of the provisions of this Convention which exclude 
or limit his liability if the damage is caused by his misconduct 
or by such default on his part as. . . is considered to be equivalent 
to wilful misconduct. (2) Similarly, the carrier shall not be 
entitled to avail himself of the said provisions, if the damage 
is caused as aforesaid by any agent of the carrier acting within 
the scope of his employment.”’ The plaintiff was a passenger 
in an aircraft of the defendants bound for Lagos. The aircraft 
was scheduled to land at Bordeaux, but did not do so; instead 
of landing at one or other of a number of alternative designated 
landing grounds in France, the pilot returned towards England 
and eventually crashed in Kent. The plaintiff, who received 
severe injuries, brought an action alleging negligence, wilful 
misconduct, or default equivalent to wilful misconduct on the 
part of the defendants or their servants. The defendants 
admitted a limited liability under other articles of the Convention, 
but denied negligence, or wilful misconduct, or a default equivalent 
thereto. 

Barry, J., in his summing-up, said that “ wilful misconduct ”’ 
was different from mere negligence ; it was misconduct to which 
the will was a party. To establish that, the jury must be 
satisfied that the person who did the act complained of knew 
that he was doing wrong, or acted recklessly, not caring whether 
he endangered the aircraft or not. There would be a number 
of questions put to the jury, each asking whether the pilot or 
other servant of the defendants had been guilty of wilful 
misconduct in a particular matter, and, if so, whether the accident 
was caused by such wilful misconduct. It would not be right to 
add up a number of acts or omissions of a minor character, and 
then say that taken together they amounted to misconduct. 
Each act or omission complained of must be considered by 
itself, and pronounced on separately, and it would not be right 
to answer any question in the light of the answers to the previous 
ones. For a pilot knowingly to depart from a flight plan did 
not necessarily establish wilful misconduct; he might depart 
from his instructions or recognised standards if he judged it 
safer and wiser to do so under the exigencies of the flight. To 
find misconduct, the jury must be satisfied that the pilot realised 
that what he was doing was exposing his aircraft and passengers 
to a greater risk than he would have done by adhering to 
instructions. A series of careless acts did not constitute mis- 
conduct, but if there were a number of such acts, it would be of 
some significance as indicating the state of mind of the person 
responsible. The jury failed to agree, and were discharged. 
The parties then settled the action upon terms which included 
the withdrawal of allegations of wilful misconduct. 

APPEARANCES: F. W. Beney, Q.C., and Neil Lawson (Barton 
and Hanning) ; Gilbert Paull, Q.C., and G. R. King Anningson 


(Beaumont & Son). 
[Reported by F. R. Dymonp, Esq., Barrister-at-Law. ) 


NEGLIGENCE: INJURIES TO WIFE: LIABILITY OF 
EMPLOYER OF HUSBAND AND WIFE 
Broom v. Morgan 
Lord Goddard, C.J. 17th November, 1952 

Action. 

The plaintiff and her husband were employed by the defendant 
to manage a public house. The plaintiff fell through a trap-door 
which had been left open by her husband, and suffered injury. 
In the action, the defendant contended that he could not be made 
vicariously liable for the husband’s negligence, as the husband 
could not have been sued by the wife. 
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Lorp GopparpD, C.J., said that the only authority directly in 
point was Smith v. Moss {1940| 1 K.B. 424, in which a wife had 
successfully sued her mother-in-law for the negligence of her 
husband, who was driving a car as the mother-in-law’s agent. 
The doctrine of vicarious liability was firmly established in 
English law, but the authorities showed that though such 
liability was called vicarious, it was, in fact, the liability of a 
principal. Smith v. Moss, supra, had been criticised, but it 
was in line with modern American authority, which considered 
that the fact that the servant, because of his relationship to the 
injured person, was immune from suit, did not relieve the master 
from liability. That view was in accordance with good sense, 
and in present times the doctrine of identity in law of spouses 
ought not to be carried further than the authorities required ; 
although, if the doctrine of common employment had still 
subsisted, it would have been difficult not to apply it in the 
present case. Judgment for the plaintiff. 

APPEARANCES: A. P. Marshall, Q.C., and F. G. 
(R. I. Lewis & Co.) ; J. Thompson (Gascoin & Co.). 

(Reported by F. R. Dymonp, Esq., Barrister-at-Law.] 


Paterson 


PROBATE, DIVORCE AND ADMIRALTY DIVISION 


HUSBAND AND WIFE: PREVIOUS PROCEEDINGS: 
OBITER DICTA: NO ESTOPPEL 
Sanders v. Sanders 


Lord Merriman, P., and Davies, J. 8th October, 1952 


Appeal to the Divisional Court. 

The parties were married in 1941. On the 23rd January, 1950, 
the wife left the matrimonial home. The husband filed a petition 
for divorce on the ground of cruelty on the 21st February, 1950, 
alleging acts of violence; the answer was a bare denial. On 
the 28th June, 1951, Mr. Commissioner Blanco White, Q.C., 
holding that the charge of cruelty had not been proved, dismissed 


SURVEY OF 


HOUSE OF LORDS 
A. PROGRESS OF BILLS 
Read First Time :— 
Public Works Loans Bill [H.C.] [25th November. 
University of St. Andrews Bill [H.L.] [26th November. 
To make provision for the reorganisation of University 
education in St. Andrews and Dundee, to amend the constitution 
of the University of St. Andrews, of University College, Dundee, 
and of other bodies or institutions concerned ; and for purposes 
connected with the matters aforesaid. 
B. QUESTION 
PART-TIME JUSTICES’ CLERKS 
The Lorp CHANCELLOR said the difficult question of compensa- 
tion to part-time justices’ clerks who might lose their employment 
in consequence of the Justices of the Peace Act, 1949, was still 
receiving consideration by the Government and he was not yet 
in a position to make a statement. [26th November. 


HOUSE OF COMMONS 


A. PROGRESS OF BILLS 





Read Second Time : 


Iron and Steel Bill [H.C.] [27th November. 


Read Third Time :— 

Civil Contingencies Fund Bill [H.C.] {27th November. 

Colonial Loans Bill [H.C.] {27th November. 

Law Reform (Personal Injuries) (Amendment) (Scotland) 
Bill [H.C.] [28th November. 

New Valuation Lists (Postponement) Bill [H.C.] 

[27th November. 
B. QUESTIONS 
LAND REGISTRY STAFF 

The SoriciToR-GENERAL stated that the increase in Land 
Registry staff from 725 in 1951-52 to 729 in 1952-53 was due 
to the extension of the system of compulsory registration of 


title to land in the county of Surrey. Asked whether he expected 
any further increase to take place similar to that which had 
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the petition. During the course of his judgment the commissioner 
expressed the view that even had cruelty been proved it would have 
been condoned, and held further that the wife had, in fact, been 
ejected from the matrimonial home by her father-in-law and that 
there could, therefore, have been no revival by the wife’s desertion. 
In November, 1951, the wife issued a summons on the ground of 
desertion and wilful neglect to maintain. At the hearing, the 
justices for the petty sessional division of Edmonton sitting at 
Enfield were informed that the petition had been dismissed, 
but they were not made aware of the details of the judgment. 
No question of estoppel was raised before them. The justices 
dismissed the summons on 10th March, 1952, after two adjourn- 
ments, finding that the wife had left home without reasonable 
cause. The wife appealed on the ground, among others, that the 
issue of desertion was res judicata by reason of the finding of 
Mr. Commissioner Blanco White, that the wife had been wrong- 
fully ejected, and that the husband was therefore estopped 
from submitting evidence and argument to the contrary. 

Lorp MERRIMAN, P., said that there could be no question of 
condonation or revival unless an offence had been proved and 
the observations upon condonation at the trial of the divorce 
suit must, therefore, be obiter. No estoppel could in consequence 
arise on the issues of condonation and revival by desertion in 
subsequent proceedings. The justices had seen and heard the 
parties, but they had not been made aware of the finding of the 
High Court upon the question of desertion. The situation was in 
this respect different from that in James v. James [1948] 1 All E.R. 
214. The proper course would be to order a rehearing, but, since 
the parties had both intimated to the Divisional Court that they 
intended to institute fresh proceedings in the High Court, notice 
of those matters would be given to the justices, who would order 
an adjournment. 

APPEARANCES: G. Ellenbogen (Asher Fishman & Co.); Neil 
McKinnon (Nash & Co.). 

(Reported by Joun B. Garpner, Esq., Barrister-at-Law.] 


THE WEEK 


occurred, he said that there was certainly no indication of any 
increase to deal with the problem of compulsory registration 
of title in Surrey. [24th November. 


PROBATE REGISTRY, YORK (CLOSING) 


Mr. HyLton-Foster asked whether the Attorney-General 
was aware of the public regret and anxiety caused by, and of the 
opposition of the York Corporation, the Yorkshire Law Society 
and the York Civil Trust to, the proposal that the Probate 
Registry in York should be closed ; and what was the economy 
which it was hoped would be effected by such closure. 

Sir LionEL HEALD said he was aware of the public feeling on 
this matter. A propdsal that certain district probate registries 
should be closed was being examined by the President of the 
Probate Division. He could not say what saving would result 
from the closing of any particular registry. [24th November. 


NATIONAL INSURANCE (PROSECUTIONS) 
Mr. OsBERT PEAKE stated that eighty-nine persons had been 


prosecuted for persistently refusing or neglecting to maintain 
themselves. [24th November. 


UNPAID DEVELOPMENT CHARGE 


Mr. MarPLeEs stated that the Central Land Board had been 
asked to suspend the collection of development charge which 
had been assessed since the announcement of the proposed 
amending legislation and which was as yet unpaid. It was only 
in cases not affected by the new Bill (i.e., where development 
commenced before the date mentioned) that development charge 
was still being assessed. [25th November. 


Cost OF RENT TRIBUNALS 


Mr. Haro_p MAcMILLAN stated that the average annual cost 
of operating a rent tribunal was about £2,000. [25th November. 


SALARIES OF HIGH CouRT JUDGES 


Mr. Boyp-CARPENTER stated that the Government had been 
giving thought to the financial position of H.M. High Court 


judges, but he was not at present able to make any statement. 
[27th November. 
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OFFENCES (MAGISTRATES’ Courts) 

Sir DAvip MAXWELL Fyre said that the number of persons 
against whom proceedings were taken in magistrates’ courts 
in each of the periods mentioned were as follows :— 

1939... hs Be ee an = 745,515 


1946... "aye we a Sb ye 587,788 
1947 ar is ate = a os 683,372 
1948. ie ar ve ae my 731,551 
1949... a cS ue oe 3 700,809 
1950 Cli a8 a os oF = 738,846 
1951 rs = oe 776,150 


1st January to 30th June, 1952 ae 394,306 
He could not say in how many cases solicitors were engaged in 
submitting evidence on behalf of the police. [26th November. 


CHARITIES (LEGAL COVENANTS) 


Mr. PETER FREEMAN asked whether the Chancellor of the 
Exchequer would reduce the periods of legal covenants with 
charities from seven to five years, as many charities were finding 
subscribers reluctant in these uncertain days to covenant for 
so long as seven years. Mr. Boyb-CAkPENTER said he could 
not anticipate the Chancellor’s Budget statement, but he could 
say that under the existing law the number of this type of 
covenants was increasing. [27th November. 


CRIMES OF VIOLENCE (STATISTICS) 
The HoME SECRETARY gave the following statistics of crimes 
of violence :— 





| ! 





| January— | = July- January— 
Offence | June, | December, June, 
1951 | 1951 1952 
| | 
Murder .. i ie a 68 64 87 
Attempts and_ threats to | 
murder i os a” 97 | 75 93 
Manslaughter, infanticide, child | 
destruction aa 4 101 | 96 | 111 
Felonious and malicious rt 
wounding | 2,098 | 2,825 | 2,788 
Rape ME. test | 155 | 147 
Robbery with violence, etc. | | 
(s. 23 (1) of the Larceny Act, | 
1916) .. ie e — 328 305 359 
Robbery and assault with | | 
intent to rob (s. 23 (2) and (3) | 
of the Larceny Act, 1916) .. 101 66 116 
3;573 | 3,586 3,701 


(27th November. 


DETENTION CENTRES (PUNISHMENT) 
The HoME SECRETARY stated that the law did not authorise 
corporal punishment in detention centres for juvenile delinquents. 
[27th November. 


AssizE Court (BRISTOL) 

The Home SEcRETARY said that, although the Crown Court at 
Bristol had been destroyed during the war, he understood that 
the city council chamber was usually available for the trial of 
civil actions on assizes. It would be for the local authority to 
provide a new assize court if one were needed, but the restrictions 
on capital investment made it impossible for him to sanction a 
new court at the present time. [27th November. 
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STATUTORY INSTRUMENTS 


Bolton Water Order, 1952. (S.1. 1952 No. 2008.) 

Border Rural District Water Order, 1952. (S.1. 1952 No. 2030.) 

Brush and Broom Wages Council (Great Britain) Wages 
Regulation (Amendment) (No. 2) Order, 1952. (S.I. 1952 
No. 2010.) 5d. 

Draft Calf Subsidies (Scotland) Scheme, 1952. 

Canals (Additional Charges) (Amendment) Regulations, 1952. 
(S.I. 1952 No. 2015.) 

Church Stretton Urban District Water Order, 1952. (S.1. 1952 
No. 1998.) 5d. 

Coal Distribution (Amendment) (No. 3) Order, 1952. (5.1. 1952 
No. 2003.) 

Coal Industry (Superannuation Scheme) (Winding up, No. 4) 
Regulations, 1952. (S.1. 1952 No. 2018.) 6d. 

Exchange Control (Authorised Dealers) (No. +) Order, 1952. 
(S.I. 1952 No. 2017.) 

Family Allowances (Qualifications) Amendment Regulations, 
1952. (S.I. 1952 No. 1999.) 

Foreign Service Fees (Amendment) Regulations, 1952. (5.1. 
1952 No. 2026.) 

Hair, Bass and Fibre Wages Council (Great Britain) Wages 
Regulation Order, 1952. (S.1. 1952 No. 2002.) 6d. 

Harbours, Docks and Piers (Additional Charges) (Amendment) 
Regulations, 1952. (S.I. 1952 No. 2014.) 

Legal Aid and Advice Act, 1949 (Commencement No. +) Order, 
1952. (S.I. 1952 No. 2005 (C. 10).) 

As to this order, see ante, p. 770. 

London Traffic (Parking Places) Consolidation (Amendment) 
(No. 3) Regulations, 1952. (S.1. 1952 No. 2000.) 

London Traffic (Prescribed Routes) (No. 24) Regulations, 1952. 
(S.I. 1952 No. 2007.) 

Marriages Validity (Methodist Church, Shrewsbury) Order, 1952. 
(S.I. 1952 No. 2011.) 

Milk (Control and Maximum Prices) (Great Britain) (Amendment 
No. 4) Order, 1952. (S.I. 1952 No. 2020.) 

Police (No. 2) Regulations, 1952. (S.I. 1952 No. 1994.) 

Draft Police Pensions Regulations, 1952. 8d. 

Draft Police Pensions (Scotland) Regulations, 1952. 8d. 

Railways (Additional Charges) (Amendment) Regulations, 1952, 
(S.I. 1952 No. 2013.) 

Retail Drapery, Outfitting and Footwear Trades Wages Council 
(Great Britain) Wages Regulation (Amendment) (No. 2) Order, 
1952. (S.1. 1952 No. 2027.) 5d. 

Retail Food Trades Wages Council (England and Wales) Wages 
Regulation (Amendment) Order, 1952. (S.1. 1952 No. 202s.) 
5d. 

Sack and Bag Wages Council (Great Britain) Wages Regulation 
(Holidays) Order, 1952. (S.1. 1952 No. 2004.) 6d. 

Stopping up of Highways (Burton-upon-Trent) (No. 1) Order, 
1952. (S.I. 1952 No. 2001.) 4 

Trading with the Enemy (Enemy Territory Cessation) (0enmark) 
Order, 1952. (S.I. 1952 No. 2012.) 

As to this order, see post, p. 806. 

Trustee Savings Banks (Rate of Interest) Order, 1952. (5.1. 1952 
No. 1997.) . 

Whaling Industry (Ship) (Amendment) Regulations, 1952. (5.1. 
1952 No. 2000.) 

Wireless Telegraphy (Control of Interference from Ignition 
Apparatus) Regulations, 1952. (S.I. 1952 No. 2023.) 8d. 
Yorkshire Ouse River Board (Reconstitution of the River Ouse 

Internal Drainage Board) Order, 1952. (S.1. 1952 No. 2029.) 

5d. 

[Any of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd., 
102-103 Fetter Lane, E.C.4. The price in each case, unless 
otherwise stated, is 4d., post free., 


NOTES AND NEWS 


Honours and Appointments 


The Lord Chancellor has decided to appoint Mr. GEOrrrEeY 
Howarp to be a Judge of County Courts with effect from 
Ist December, 1952, and has directed that he shall be one of the 
judges of Circuit 58 (Southend, etc.) and additional judge at 
Clerkenwell County Court (Circuit 41). 

Mr. R. R. THORNTON, a senior assistant solicitor in the Bristol 
Town Clerk’s department, has been appointed deputy Town Clerk 
at Southampton. He will take up his duties in February. 


Mr. D. A. PEARSON, solicitor in the Town Clerk’s department 
at Bridlington, has been appointed assistant solicitor to 
Cleethorpes Corporation, and will take up his duties on 
Ist January. 


Miscellaneous 
The next quarter sessions for the County Borough of Smethwick 
will be held at the Law Courts, Crocketts Lane, Smethwick, on 
Tuesday, 16th December, at 10.30 a.m. 
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The North York Moors National Park (Designation) Order has 
been confirmed with modifications. Copies of the confirming 
order and map will be deposited in the offices of the authorities 
attected. 


SUPREME COURT 
CHRISTMAS VACATION, 1952 

Notice is hereby given that an order has been made under 
Rules 6 and 9 of Order LXIII closing the offices of the Supreme 
Court from 12.30 p.m. on Wednesday, 24th December, to 
Sunday, 28th December, 1952 (inclusive). The Personal 
Application Department of the Principal Probate Registry will 
remain open on Wednesday afternoon, 24th December. 

The order does not apply to the District Registries of the 
High Court, each of which will be closed on the same days as 
the local County Court Office. 


RESTRICTIONS ON DANISH ASSETS IN UNITED 
KINGDOM REMOVED 

Control over money and property in the United Kingdom of 
persons in Denmark has been removed by the Trading with the 
Enemy (Enemy Territory Cessation) (Denmark) Order, 1952 
(5.1. 1952 No. 2012), which came into operation on 21st November. 

The order removes control exercised under the Trading with the 
Enemy Act, 1939, and orders made thereunder, in respect of 
money and property which came under such control solely because 
the owner was resident or carrying on business in Denmark. 
The order, however, does not, without supplementary, action, 
affect the position of such of the money or property as has been 
actually paid to or vested in a Custodian of Enemy Property, 
or has come under the control of an Administrator of Enemy 
Property. 

Money and bank balances held by bankers to the order of a 
Custodian in respect of persons in Denmark will immediately be 
released by the Custodians of Enemy Property to the United 
Kingdom banks for the credit of the original account holder, 
except in cases where the holder or any of the joint holders has 
died, when further legal formalities are required. 

Application for the release of other Danish money and property 
returnable to the owner should be made to the Administration of 
Enemy Property Department (Branch 4), Lacon House, 
Theobalds Road, London, W.C.1, accompanied by a mandate 
authorising the Custodian to pay or transfer to a bank or other 
nominee in the United Kingdom. 

Persons concerned wih the holding or managing of property 
or with the transfer of securities or other properties of persons 
in Denmark should note that no authority for such activities 
is now required under trading with the enemy legislation. 


DIRECTION 
PROBATE 


PROBATE PRACTICE 

RENUNCIATION OF 

The Senior Registrar, Principal Probate Registry, has issued a 
Direction, dated 27th November, 1952, stating :— 

“A form of renunciation of probate by an executor who is 
also entitled in another character must include also a 
renunciation of his right to letters of administration if a grant 
to some person with a lower title is sought.” 


Wills and Bequests 
Mr. I. G. Graham, solicitor, of Portman Square, London, W.1, 
left £7,954 (£7,696 net). 
Mr. E. J. Morrish, solicitor, of Leeds, left £14,281 (£14,222 net). 
Mr. B. R. Warren, solicitor, of Bedford Square, London, 
W.C.1, left £22,712 (£21,489 net). 


OBITUARY 


Mr. W. J. W. DICKINSON 
Mr. William John Wentworth Dickinson, solicitor, who retired 
from the post of Registrar of Bristol County Court in September, 
1951, after twenty-eight years’ service, has died at the age of 68. 
He was admitted in 1907 and succeeded his father as Registrar 
at Weston-super-Mare in 1913, at the age of 29. 
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SOCIETIES 


THE INTERNATIONAL LAW ASSOCIATION 

The Executive Council of the International Law Association 
met in London on Saturday, 22nd November, under the 
chairmanship of Lord Porter. It was decided that the following 
subjects should be included in the agenda of the next conference 
in the summer of 1954 (place at present undecided): inland 
water rights and obligations between states; international law 
as affecting international trade ; rights to the sea-bed and subsoil 
of the sea; air law; international company law ; international 
monetary law; insolvency. The Association’s committees on 
trade marks, state immunity, family relations, conflicts of laws, 
nationality and statelessness, and supra-national companies 
will continue their work and report progress briefly at the 
conference. 

The Association’s very active and recently formed Indian 
branch is considering the possibility of organising a regional 
conference for the East at the end of 1953, and this suggestion 
was warmly welcomed by the Executive Council. 

The Hon. Secretary General of the Association is Mr. W. Harvey 
Moore, Q.C., 3 Paper Buildings, Temple, London, E.C.4. 


The Law Strupents DesatinG Society, held at The Law 
Society’s Court Room, 60 Carey Street, Chancery Lane, W.C.2, 
announce the following agenda on Tuesdays at 7 p.m.: 9th 
December—-‘ That the Macnaghten Rules have been tried and 
found wanting ’’; 16th December—‘‘ That the chimney should 
be blocked on Christmas Eve’’; 23rd December—No meeting. 
Next meeting will be the quarterly meeting on 6th January, 
1953. 


Judge P. L. E. Rawlins and the Lord Mayor of Plymouth 
were the principal speakers at the second annual dinner and 
dance of the PLyMoutTH AND District LAW CLERKs’ ASSOCIATION 
on 14th November. 


The Unitep Law Society announces the following debate 
to be held in Gray’s Inn Common Room, at 10 South Square, 
Gray’s Inn, at 7.15 p.m.: 8th December, ‘‘ That conscrip- 
tion in Britain is now an unnecessary evil.’’ On Monday, 
15th December, the annual dinner of the Society will be held 
at the Cafe Royal. The Rt. Hon. Lord Justice Hodson, M.C., 
will be in the chair. All applications for tickets must be made by 
10th December. 

Results of recent d¢bates are as follows: On 13th October 
the motion ‘‘ That experts should be on tap not on top’’ was 
carried by six votes; on 20th October the motion ‘‘ That the 
jurisdiction of rent tribunals should be extended to include 
houses covered by the Rent and Mortgage Interest Restrictions 
Acts, 1920 to 1939, and they should be given the power of fixing 
a reasonable rent in excess of the existing legally recoverable 
rent ’’ was defeated by two votes ; on 27th October the motion 
‘That this House welcomes the new charter for the B.B.C.” 
was defeated by two votes; on 3rd November the motion 
“That English law should be amended to permit a verdict of 
‘ Guilty with diminished responsibility ’ to be returned in cases of 
murder ’’ was lost on the chairman exercising his casting vote ; 
on 10th November the motion ‘‘ That this House would rather 
be ‘arty’ than ‘ hearty’ ’’ was carried by six votes. 
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